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In the Court of Appeals of the District of Columbia. 


No. 2156. 

Salvatore Desio et al., Appellants, 

vs. 

Thomas B. Hutchinson. 


a Supreme Court of the District of Columbia. 

No. 51667. At Law. 

Thomas B. Hutchinson, Plaintiff, 

vs. 

Salvatore Desio, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were fded and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Summons. 

Filed May 25, 1909. J. R. Young, Clerk. 

In the Municipal Court of the District of Columbia. 

No. 2840. 51667. 

Thos. B. Hutchinson, Plaintiff, 

V9. 

Salvatore Desio, Defendant. 

The President of the United States to the defendant, Greeting: 

You are hereby summoned to appear in this Court on the 13 day 
of May A. D. 1909, at 10 o’clock A. M., to answer the plaintiff’s com¬ 
plaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff. 


.and costs of this suit. 
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Witness the Honorable .Judges of said Court this dav of May 
1909 A. D. 1<J —. 


F. G. AUK AM, Clerk. 




2 Complaint. 

Filed May 25, 1909. 

******* 

District of Columbia: 

Your complainant, Thomas B. Hutchinson, being lirst duly sworn, 
deposes and says that he is the owner, and entitled to the possession, 
of the premises known as No. 1012 F Street, Northwest, in the city 
of Washington and District of Columbia, including two rooms on the 
first or main tloor thereof and the basement under said rooms, and 
that the said two rooms are unlawfully detained from him and held 
without right by the defendant, Salvatore Desio, who has heretofore 
occupied the said two rooms and basement, under and by virtue of a 
certain lease in writing, entered into on, to wit, May 10. 1899, be¬ 
tween the said Desio and William D. Crampsey (a copy of which 
said lease is hereunto attached and made part of this affidavit); the 
tenancy and estate of the said Desio having been terminated by the 
expiration, on April 30, 1909, of the term of the said lease. Com¬ 
plainant therefore prays that a Summons be issued, commanding 
the defendant to appear and show cause why judgment should not be 
given against him for the restitution of the possession of said prem¬ 
ises and costs of this suit. 

Til OS. B. HUTCHINSON. 

Subscribed and sworn to before me this 1st dav of Mav, A. D. 
1909. 

F. A. COLFORD, 

[seal.] Notary Public. 


3 


Lease. 


This Indenture of Lease made this May 10 day of 1899 in the 
year Eighteen hundred and ninety-nine by and between William D. 
Crampsey of the District of Columbia, party of the first part and 
Salvatore Desio of the same place, party of the second part. 

Witnesseth that the said party of the first part for and in con¬ 
sideration of the rents, covenants and conditions hereinafter reserved 
and contained and which by the said party of the second part are to 
be paid, observed and performed, has demised, leased and to farm let 
and hereby does demise, lease and to farm let unto the said party of 
the second part the two rooms on the first or main floor of house 
known as 1012 on “F” Street, North-west, in the City of Washing¬ 
ton, District of Columbia, and which is intended for and has hereto¬ 
fore been used as a store,—and also the basement immediately under 
the said rooms and which has heretofore been used in connection 
with said store,—to have and to hold said demised premises unto the 
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said party of the second part, his executors, administrators and as¬ 
signs for the full term of Ten years commencing for the same on the 
First day of May, 1899 and fully to be ended on the Thirtieth day 
of April, 1909 unless sooner terminated, as hereinafter provided,— 
the said party of the second part, his executors, administrators and 
assigns yielding and paying to said party of the first part, his heirs 
and assigns as rent for said premises, the sum of Fifteen hundred 
dollars for each and every year of said term in twelve equal 
4 instalments of One hundred and twenty-five dollars (125.00) 
each, one instalment to he paid on the First day of each 
month during the continuance of said term, in advance, the first pay¬ 
ment hereunder to he made on May 1, 1899. 

And the said party of the second part for himself his executors, 
administrators and assigns does hereby agree with the said party of 
the first part, his heirs and assigns that he, the said party of the 
second part, his executors, administrators and assigns, will during 
the continuance of the term hereby demised, pay to said party of the 
first part, his heirs and assigns, as rent for said premises, the sum of 
One hundred and twenty-five dollars ($125.00) on the first day of 
each month in advance,—and further that the said party of the 
second part will pay the water rent and gas bills for water and gas 
consumed on said premises; that he will use said premises for busi¬ 
ness purposes only and that he will not use the same for any dis¬ 
orderly or unlawful purpose. 

And it is further agreed that if the rent hereinbefore reserved or 
any of said instalments, be not paid at the time agreed upon, al¬ 
though no demand shall have been made for the same, or in, any of 
the covenants herein contained be not performed, according to their 
full tenor and effect, then it shall be lawful for the said party of the 
first part to terminate this tenancy by a notice in writing of three 
days to that effect, which notice may be served on the party of the 
second part by leaving the same on the premises, and upon the ex¬ 
piration of the said three days, the tenancy created by this 
5 lease shall forever cease and determine, and the said party of 
the first part may re-enter on the said premises and repossess 
the same and avail himself of the remedies provided by Sections 684 
and 685 of the Revised Statutes of the United States, relating to the 
District of Columbia, to regulate proceedings in cases between land¬ 
lords and tenants; or by such legal process as may at the time be in 
operation in like case-. 

And it is further agreed that if said premises shall be destroyed by 
fire or the other elements or shall by reason of damage from fire or 
the other elements become unfit for use as a store; and if in the case 
of damage the said party of the first part shall not repair the same 
within sixty days after notice thereof; then and in either case, the 
said party of the second part may terminate this lease by a notice of 
ten days to that effect and the rent shall be paid and apportioned to 
the time of such destruction or damage. 

And it is hereby agreed that the said party of the second part, his 
executors, administrators or assigns may at his or their own cost or 
expense, with the written consent of said party of the first part, his 
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heirs or assigns, make any or all alterations in said premises as he or 
the party of the second part his executors, administrators or assigns, 
may deem necessary; and said party of the second part, his executors, 
administrators or assigns shall keep the said premises in the same 
order and condition in which they shall he received by him, ordinary 
wear and tear and loss or damage hv fire or the other elements ex¬ 
cepted. 

6 And it is further agreed that no waiver of one breach of 
any covenant herein shall be taken or constructed to be a 

waiver of the covenant itself or of any subsequent breach thereof. 

In testimony whereof we have hereunto set our hands and seals 
this tenth dav of May, A. D. 1899. 

SALVATORE DESIO. [seal.] 
WM. D. CRAMPSEY. [seal.] 

District of Columbia, ss: 

I, Edmund K. Fox, a Notary Public in and for the said District 
do hereby certify that William D. Crampsey and Salvatore Desio 
parties to a certain Indenture of Lease bearing date on the tenth day 
of May, A. D., 1899, and hereunto annexed, personally appeared be¬ 
fore me in said District, the said William D. Crampsey and Salvatore 
Desio being personally well known to me as the persons who executed 
the said Indenture of Lease and acknowledged the same to be their 
act and deed. 

Given under mv hand — official seal, this eleventh day of May 
A. D., 1899. E. K. FOX, 

[seal.] Notary Public, D. C. 

7 Certificate of Municipal Court on Appeal. 

Filed May 25, 1909. 

******* 

Date. Proceedings. 

1909. 

Plaintiff’s attorney—Ormsbv McCammon. 

Defendant’s “ —W. H. Sholes. 

May 3rd. Complaint and exhibit filed. 

“ “ Summons and copy issued returnable May 13 10 A. M. 

“ “ Summons returned “summoned as within directed.” 

May 12th. Subpoena d. t. and copy issued by plaintiff. 

U U it it (l U U it il it 

“ “ “ “ “ returned “served J. C. Dancy personally.” 

“ “ Subpoena d. t. returned “served S. Desio personallv.”* 

“ 13th. Trial— 

“ “ Judgment for plaintiff for possession of premises and 

costs. 

“ “ Appeal, notice of, and acknowledgment of service filed. 

“ 18th. Appeal, undertaking ?n. with Vincenzo Di Giorgie and 
Guesseppi A. Passagno, sureties, approved and filed. 

“ 21st. Appeal, record on, and papers filed with Clerk of Su¬ 

preme Court, D. C. 
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This is to certify, that the foregoing is a true copy of the 
8 Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents are 
all the original papers tiled in said cause. 

Witness the Honorable Judges of said Court this 21st day of May 
A. D. 1909. 


F. G. AUKAM, Clerk, 
By BLANCHE NEFF, 

Affxifitant Clerk. 

Costs paid by Plaintiff, $4.55. 

Costs paid by Defendant, $1.00. 


Supreme Court of the District of Columbia. 

Tuesday, February 8th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

Before Judge Stafford. 

No. 51667. At Law. 

Thomas B. Hutchinson, Plaintiff, 

vs. 

Salvatore Desio, Defendant. 

Come again the parties hereto aforesaid, in manner aforesaid, and 
the same jury that was respited yesterday, who after being given the 
case in charge, upon their oath say that they find the sum that will 
compensate the plaintiff for the use and occupation by de- 
9 fondant of the leased premises, ignoring any claim for loss of 
income upon the remainder of the building, to be One Thou¬ 
sand Eight Hundred and Sixty-Six Dollars and sixty-six cents 
($1866.66) ; and that they find the total sum payable herein by de¬ 
fendant to plaintiff by reason of the premises to be Two Thousand 
Eight Hundred Dollars ($2800.00) and that plaintiff is entitled to 
the possession of the premises known as No. 1012 F Street, North¬ 
west, in the City of Washington and District of Columbia, including 
two rooms on the first or main floor thereof and the basement under 
said rooms. 

Monday, February 14 th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

By Judge Stafford. 

It appearing that under the Rule of Court, judgment on verdict 
should be entered herein, it is so ordered. Whereupon, it is con- 
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sidered, that the plaintiff herein recover of defendant herein and 
Vincenzo Di Giorgio and Giusseppi A. Paasagno, his sureties the 
sum of Two Thousand Eight Hundred Dollars, damages for the use 
and occupation of premises No. 1012 F Street, N. W., Washington, 
D. C., and recover possession of the two rooms on the first or main 
floor thereof, heretofore used as a store, together with the basement 
under the said rooms, with interest from this date together with costs 
of suit to he taxed by the Clerk, and have execution thereof. 

10 From the foregoing, the defendant by his attorney, in open 
court, notes an appeal to the Court of Appeals of the District 

of Columbia, whereupon, the penalty of a bond to operate as a Super¬ 
sedeas is hereby fixed in the sum of Five Thousand Dollars. 

%j 

Memoranda . 

February 14, 1010.—Supersedeas bond approved and filed. 

March 24. 1910.—Time to settle Exceptions extended to April 7, 
1910. 

April 4, 1910.—Time to file record in Appellate Court and to sub¬ 
mit Bill of Exceptions extended to, and including, April 15, 1910. 

11 Supreme Court of the District of Columbia. 

Tuesday, April 5th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

By Judge Stafford. 

Comes now the defendant by his attorney and submitting to the 
Court the Bill of Exceptions taken at the trial of this cause, prays 
that the same he signed and made of record nunc pro tunc, which is 
hereby accordingly done and ordered. 

Bill of Exceptions. 

Filed April 5, 1910. 

******* 

Be it remembered, that at the trial of this case, beginning on the 
7th day of February, 1010, before the Hon. Wendell P. Stafford, an 
Associate Justice of the Supreme Court of the District of Columbia 
and the jury regularly impaneled and sworn to try the issues pend¬ 
ing between the plaintiff and the defendant, the plaintiff to maintain 
the issues on his part, produced as a witness Thomas B. Hutchin¬ 
son. the plaintiff, who testified that he resided in the City of Wash¬ 
ington, was retired from business, and was the plaintiff. 

12 Thereupon, counsel for plaintiff offered in evidence the 
lease from William D. Crampsey to Salvatore Desio, dated 
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May 10th 1899, from the original record in Liber 2423, folio 124 
one of the Land Records of the District of Columbia, being in words 
and figures exactly as the said lease appears attached to the complaint 
originally filed in this case by the plaintiff in the Municipal Court of 
the District of Columbia. Counsel for the defendant objected to the 
introduction of the said lease in evidence on the ground that there is 
no assignment of the lease to the plaintiff, nor is it alleged in the 
complaint that there was any assignment of the lease from the lessor, 
or his heirs or assigns, to the plaintiff, nor was there any allegation 
in the complaint that would make the said lease admissible in evi¬ 
dence to support the complaint, which said objection the court over¬ 
ruled, and counsel for the defendant then and there duly excepted to 
said ruling of the court, which said exception was duly noted and 
allowed by the court. Thereupon said lease was received in evidence 
and counsel for the plaintiff by direction of the court read to the jury 
the copy of said lease as the same was attached to the original com¬ 
plaint in the Municipal Court, as the same appears as part of the 
record in this case. 

The plaintiff further to maintain the issues on his part offered in 
evidence from the original records of the office of the Recorder of 
Deeds the various deeds showing the devolution of the title in fee to 
lot A in square 347, in the City of Washington, District of Columbia, 
being the premises involved in this suit from William D. Crampsey 
to the plaintiff* Thomas B. Hutchinson. 

13 Thereupon counsel for the defendant requested to be ad¬ 

vised by the plaintiff whether there was any assignment of or 
reference to the lease heretofore received in evidence in any of the 
deeds now proposed to be offered, and counsel for the plaintiff ad¬ 
mitted that there was none; that the deeds were conveyances of the 
property in the usual form. Counsel for the defendant objected to 
the introduction in evidence of the said deeds on the ground that 
they nowhere show an assignment of the lease; and further, that the 
question of the title of the property was not in issue, which said ob¬ 
jections the court overruled, and counsel for the defendant then and 
there duly excepted to said ruling of the court, which said exception 
was duly noted and allowed by the court. 

Thereupon, counsel for the plaintiff stated: “Then, as I under¬ 
stand it, your Honor, it will be considered that the deeds to which 
reference has been made, have been duly offered in evidence and ad¬ 
mitted, and that the reading of them to the jury is dispensed with to 
save time. ,, 

The Court: “I think so, those evidences of the old title.” 

The examination of the witness, Thomas B. Hutchinson, was then 
continued, and he further testified that he was acquainted with the 
defendant; that he received a letter from the defendant early in De¬ 
cember, 1908, which letter the plaintiff* offered in evidnce, to the 
offer of which the defendant, by his counsel, then objected, on the 
ground that the letter had no bearing on the issues in the case, and 
there was no allegation in the complaint which would make said 
letters admissible. After argument the court admitted said letters, 
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solely upon the question of notice to the defendant with re- 

14 spect to damages for the use and occupation of the premises, 
to which ruling of the court counsel for the defendant then 

and there duly excepted, which said exception was duly noted and 
allowed by the court. The said letter was then read to the jury, and 
was in the words and figures as follows: 

“Washington, D. C., Dec. 4, 1908. 
Mr. Hutchinson, Colorado Building, Washington, D. C. 

• 

Dear Sir: Nearly a month ago I had a personal interview with 
you, you stating that you would let me hear from you within a week 
or so. This matter has evidently slipped your memory, but 1 hope 
to hear from you at your earliest convenience. 

Most respectfully, SALVATORE DESIO.” 

The witness further testified that after the receipt of the said letter 
he wrote to the defendant on the 8th day of December, 1908, the 
original of which letter was produced by the defendant on a call 
from the plaintiff, and was ottered in evidence by the plaintiff, to 
the introduction of which the defendant, by his counsel, objected on 
the ground that the same was inadmissible under any allegation of 
the complainant's complaint, which said objection the court over¬ 
ruled, and counsel for the defendant then and there duly excepted, 
which said exception was duly noted and allowed by the 

15 court. Said letter was then read to the jury and was in the 
words and figures as follows: 

“December 7/08. 

Mr. S. Desio, 1012 F St. 

Dear Sir: Some two or three weeks ago I left the matter of rentr 
ing 1012 F Street to Mr. Le Roy Mark, and I supposed he had seen 
you in regard to the matter. Mr. Mark has been quite ill for a week 
or more and supposed he had informed you that the building had 
been rented. 

Yours, T. B. HUTCHINSON.” 

No cross examination. 

The examination of said witness being concluded, Le Roy I). 
Mark was produced as a witness on behalf of the plaintiff and testi¬ 
fied that he has been a real estate agent for about 15 years; he col¬ 
lected the rent of premises No. 1012 F Street ever since Mr. Hutchin¬ 
son purchased it, about five years; that Mr. Desio paid his rent to him 
as agent for Mr. Hutchinson; that Mr. Desio inquired of him when 
Mr. Hutchinson would return to Washington; that he had no nego¬ 
tiations with Mr. Desio regarding the renewal of the lease, but did 
have with Mr. Sholes, Mr. Desio’s attorney, before the expiration of 
the lease; probably some months before. Mr. Sholes asked him (the 
witness) why plaintiff would not renew the lease and witness replied 
that he had leased the entire building to other parties, but he did not 
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tell Mr. Sholes to whom, or the terms of the lease. He fur- 

16 ther testified that he had dealt with all kinds of property; 
that he has a general knowledge of rental values; that he was 

familiar with premises No. 1012 F Street, which is a brick building, 
about 23 feet front by about 80 feet deep; building is about 25 years’ 
old; first floor has a store room about 18 feet front and runs to the 
back of the lot, except for an L and small back yard; that there is a 
side entrance to the upper floors, second, third and fourth floors each 
have four rooms; there is a cellar under the first floor. 

Plaintiff thereupon offered in evidence a deposition de bene esse of 
the plaintiff taken in these proceedings on June 3rd 1909, for the 
purpose of proving that on that day the defendant Desio had notice 
of the lease, which had been made theretofore of the premises No. 
1012 F Street to one Reizenstein, in order to lav a foundation for the 
introduction of the lease itself. Counsel for the defendant objected. 
The Court: “Is it necessary to show any notice?” Counsel for the 
plaintiff then stated that it is, on the theory that a defendant, in 
order to be chargeable with the precise rental named in a special con¬ 
tract should have notice of that contract. The deposition was taken 
as it was expected that the plaintiff would go abroad and not return 
before the trial of the case; that the deposition is now offered simply 
to fix the date on which the Reizenstein lease was brought home to 
Mr. Desio as a tenant. Thereupon the following occurred: The 
Court: “It is understood, then—of course the general exception is 
reserved to all the other testimony of this class—is it not, that on 
that date Mr. Desio, through his counsel, had notice of the 

17 rental named in the Reizenstein lease?” Mr. Sholes: “Yes, 
sir.” The Court: “Then, that is enough, without introducing 

the paper.” Witness was then handed a paper which he said was 
the lease executed bv Mr. Hutchinson to Mr. Reizenstein on the 21st 
day of November, 1908. Counsel for the plaintiff then offered the 
said lease in evidence to which offer the defendant through his coun¬ 
sel then and there objected on the ground that the defendant was not 
bound by the terms o£ the lease. The Court: “It is permissible to 
show the rent reserved. It is probably not admissible for other pur¬ 
poses, unless there is something in the lease that shows that it affects 
the rents in some way; that is, options, or something of that sort,” 
which ruling of the court was then and there duly excepted to by 
counsel for the defendant, which said exception was duly noted and 
allowed by the court. 

Counsel for plaintiff thereupon read said lease to the jury, the 
same being as follows: 

This Lease, Made by and between Thomas B. Hutchinson, of the 
city of Washington, District of Columbia, party of the first part, and 
Sidney II. Reizenstein, of the same place, party of the second part: 

Witnesseth, that the party of the first part does hereby grant and 
demise to the party of the second part all the premises numbered 
1012 F Street, Northwest, Washington, D. C. for the term of five (5) 
years commencing on the first day of May, 1909, for the sum of 
Thirty-six hundred Dollars per annum, payable in monthly instal- 

2—2156 a 



10 


SALVATORE DESIO ET AL. VS. THOMAS R. HTTCHINSON. 


ments of Three hundred Dollars, in advance, at Washington, 

18 D. C., tlie first payment to be made on the first day of May 
1009, and a like sum on the first day of each and every month 

thereafter. 

And the said party of the second part covenants that he will not 
sublet the said premises without the consent in writing of said party 
of the first part; that he will not use said premises for any unlawful 
purposes; that he will pay the said rent as above stated, and all bills 
for gas used on the premises, making the necessary deposit at the 
gas office to secure same; that lie will pay all water rents for said 
premises during his tenancy thereof; that all repairs shall be paid 
for by him, and that he will surrender the same at the expiration of 
his tenancy in good order, ordinary wear and tear and damage by the 
act of God or public enemy excepted. 

And It Is Further Agreed, that if any instalment of the rent here¬ 
inbefore reserved he not paid at the time agreed upon, although no 
demand shall have been made for the same; or if anv of the cove- 
mints herein contained he not performed according to their full tenor 
and effect, then it shall be lawful for the said party of* the first part . 
to terminate this tenancy by a notice in writing of five days to that 
effect, which notice may be served on the party of the second part in 
person, or by leaving the same on the premises; and upon the ex¬ 
piration of the said five days, the tenancy created by this Lease shall 
forever cease and determine, and the said party of the first 

19 part may re-enter on the said premises and repossess the same, 
and avail himself of the remedies provided by the Code of 

Law regulating proceedings between landlord and tenant, without 
further notice, all other notice in such case being hereby expressly 
waived. 

And it is Further Agreed that no waiver of one breach of any 
covenant herein shall he construed to he a waiver of the covenant 
itself, or of any subsequent breach thereof. The party of the second 
part is to have the privilege of renewing this lease, upon its expira¬ 
tion. for a term of three (3) years at a rental.of Forty-five Hundred 
Dollars per year, and is to be given privilege during entire tenancy 
to sublet upper portion of building for any legitimate business pur¬ 
poses. 

In Testimony Whereof, the said parties have hereunto signed their 
names and affixed their seals, this *21st day of November. A. D. 1908. 
(Signed) THOMAS B. HUTCHINSON, [seal.) 

SIDNEY REIZENSTEIN. [seal.] 

Witnesses as to both: 

LE ROY MARK. 

HELEN G. JEFFRIES. 


It is also understood bv and between the parties hereto that the 
party of the second part agrees to spend eighteen hundred dollars in 
improvements to the building, as per plans and specifications at¬ 
tached hereto, said improvements to be completed within 
20 three months from the commencement of the lease: and that 
upon surrender of the premises to the party of the first part, 
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his heirs, executors, administrators or assigns, the party of the second 
part agrees to pay the sum of Three hundred Dollars cash to him or 
them for the purpose of replacing the premises in the condition it 
was before this lease was executed. The aforesaid leased premises 
being now occupied by another tenant this lease is made to begin 
May 1, 1909, in the expectation that possession can be delivered to 
the party of the second part by said date. Should however possession 
of premises be delayed beyond said date, it is the intention of both 
parties hereto that this lease shall begin from the day when said pos¬ 
session is actually delivered and continue to run for five years from 
said date with a renewal privilege of three additional years upon the 
terms hereinbefore stated. 

(Signed) THOMAS B. HUTCHINSON. [seal.] 

SIDNEY REIZENSTEIN. [seal.] 

HELEN G. JEFFRIES. • 

LE ROY MARK. 


District of Columbia, ss: 

I, Le Roy Mark, a notary public in and for the District of Colum¬ 
bia, do hei eb\ certify that Thomas B. Hutchinson and Sidney H. 

Reizenstein, of the city of Washington, District of Columbia, 
21 parties to a certain deed of Lease bearing date on the 21st day 
of November 1908, and hereto annexed, personally appeared 
before me in said District, the said Thomas B. Hutchinson & Sidney 
H. Reizenstein being personally well known to me as the persons 
who executed the said Deed, and acknowledged the same to be their 
act and deed. 

Given under my hand and seal this 21st day of November A D 
1908. 


[seal.] 


LE ROY MARK, 

Notary Public. 


Thereupon, the following occurred: The Court: ‘Must a moment. 
This complaint is for a part only of 1012, I believe, two rooms and 
the Basement,” Mr. Hayden (Counsel for plaintiff): “That is the 
portion of the property occupied by Mr. Desio. On June 3rd, 1909, 
he had notice that the plaintiff had already executed a lease of the 
whole premises to Reizenstein. The Court: “I was laboring under 
the impression that the lease you were speaking of, and offered to 
show the rent of, was exactly the same premises.” Mr. Hayden: 
“No, sir.” The Court: “It does not appear yet whether the rest of 
the building was occupied.” Mr. Hayden: “No, your Honor, I was 
coming to that.” 

Witness further testified that the main floor and cellar only was 
occupied by the defendant Desio. 

Q. Mr. Marks, what, in your opinion, is the reasonable rental 
value of the premises 1012 F Street, or has been the reasonable 
rental value since May 1st, 1909? 

22 Counsel for the defendant objected to the question on the 

ground that Mr. Desio only claimed two rooms on the main 
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floor, and the complaint in this case only asks for possession of the 
first floor and basement, and the plaintiff can only claim compensa¬ 
tion for the use and occupation thereof and any damage to the prop¬ 
erty itself, which objection the court overruled, and counsel for the 
defendant then and there duly excepted to said ruling, which said 
exception wjis duly noted and allowed by the court. 

Answering the question the witness further testified that the rea¬ 
sonable value of the whole premises since May 1st, 1909, was $4,000. 
a year, and that the reasonable value of the portion occupied by Mr. 
Desio was $3,000. a year. He further testified that the property 
could be better rented as a whole and would only have one tenant to 
deal with. There is no elevator in the building, no means of heating 
the upper floors independently of the lower floor. The rent was paid 
by Mr. Desio up to the expiration of the lease. Mr. Desio has paid 
nothing on account of the rent since May 1st, 1909. 

Q. What do you know about the occupation of the premises since 
May 1st, up to the present time? A. Simply the first floor was occu¬ 
pied—the first floor and basement. Mr. Desio has occupied the first 
floor and cellar since May 1st. 

Cross-examination: 

Witness testified that in his first connection with this property he 
collected the rents for the building, including the upper floors 
23 for Mr. Hutchinson. The second and third floors were occu¬ 
pied by two dentists and the top floor by another tenant. 
There have been no tenants on the upper floors since May 1, 1909. 
Witness went there and locked the door that leads from the street to 
the upper floors and took the key away. The upper floors are entirely 
separate and independent of the lower floor occupied by Mr. Desio. 
Witness knows of nothing to prevent Reizenstein going ahead and 
occupying the upper part of the building. He now occupies the 
building immediately adjoining this property on the west. In the 
Reizenstein lease, improvements to the amount of some $1490. were 
contemplated. They included the cutting of arches between the 
store now occupied by Reizenstein and that occupied by Desio, so as 
to make the first floor of both buildings into one store. 

The examination of said witness being concluded Mr. John P. 
Story, Jr., was produced as a witness on behalf of the plaintiff and 
testified that he was a real estate broker, engaged in that business for 
13 years; has a knowledge of real estate values and is acquainted with 
values on F Street; that he has been through premises 101*2 F Street, 
except the cellar, although not in Mr. Desio’s store, and over the ob¬ 
jection of the defendant, he testified that in his opinion the fair 
rental value for the entire premises would be from $4,000. to $4,250. 
per year; that the fair rental value for the first floor would be $3.500., 
the second floor $1,000., the third floor $600. and the fourth floor 
possibly $500. 
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The plaintiff further to complete the proof of plaintiff's chain of 
title, tracing it back to William D. Crampsey, the lessor, 

24 offered in evidence the record of the will of said William I). 
Crampsey, which had been duly admitted to probate and 

record in the District of Columbia, to which offer the defendant by 
his counsel objected on the grounds heretofore stated which said ob¬ 
jection the court overruled, and counsel for the defendant then and 
there duly excepted, which said excephmce was duly noted and al¬ 
lowed by the court. 

The plaintiff thereupon announced his case closed. 

Counsel for the defendant thereupon moved the court to dismiss 
the case on the ground that the complaint fails to show the relation 
of landlord and tenant between the plaintiff and the defendant, and 
on the further ground that the complaint fails to show such allega¬ 
tions as would give the court jurisdiction to try this case in a sum¬ 
mary manner as a landlord and tenant case, and counsel for the de¬ 
fendant further moved the court to direct the jury to find for the de¬ 
fendant on the ground that the plaintiff had failed to show the rela¬ 
tion of landlord and tenant between himself and the defendant, or 
had proceeded as required under the Code of Laws of the District of 
Columbia in such cases. 

The Court: “Mr. Sholes, in case the motions were overruled and 
you would care to put in any testimony you had better put in the 
testimony now, and then I can take the whole matter under advise¬ 
ment.’' 

Mr. Sholes: “I understand, your Honor, will not pa*s on tlwt 
part of it now?” 

The Court: “Not if vou wish to put in any testimony in ea<e it is 
overruled. I would like to have all the testimony before me.” 

25 Whereupon, the defendant Salvatore Desio, to maintain 
the issues on his part, was sworn and testified that he is the 

defendant; that his place of business is at #1012 F Street; that he 
had been in business there 19 years; that Mr. Hutchinson came to 
his store about five years ago and said he was the owner of the build¬ 
ing, and Mr. Hutchinson said he would like to rent the entire build¬ 
ing to one man and witness replied that he would be glad to have it. 
(Witness further testified that the four floors above his store had 
been each pretty well filled up and he does not know when these 
tenants moved out; he had no control over the upper part of the 
building, the entrance to that part being at the side of the store.) 
The witness further testified that from his long business connection 
on F Street he was familiar with rental values of stores in that 
square; that he knows what is paid for rental of property there; that 
he has made special inquiries within the past year while looking for 
a place; that in his opinion the rental value of the store occupied by 
him at #1012 F Street was about $175. and about $250. for the en¬ 
tire building; that he has leased premises #926 F Street, which is 4 
inches wider than #1012 F Street, hut is 60 feet deep and #1012 
F Street is about 70 feet deep, but the rear of #1012 F Street is occu¬ 
pied as a shop; that there are three floors and a cellar on the new 
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place he h&< leased, at a rental value of $ 2 , 000 . per year for the en¬ 
tire building. lie has paid his rent in full to May 1st, 1900 for 
premises No. 1012 F Street. 

Upon cross-examination, the witness said that, after April 30, 

1909, he gave an order to some one to lock the door leading 

20 to the upper floors of 1012 F Street for the protection of the 

building; lie could not leave the store open; that under his 

lease he had the privilege of the use of the side hall, a door from 

which went into the shop in the rear, and witness barred the main 

entrance to the hall from the inside bv means of nails. This door 

«/ 

was the only means of access to the upper floors. lie did not remem¬ 
ber whether all the upper floors were vacant before May 1, 1909. 
There were no tenants after witness nailed up the door. He had 
nothing to do with the leasing of the upper floors, and did not know 
what rentals were paid for them. 

On redirect examination the witness further testified that right 
after the notice in this case was served on him Mr. Mark locked the 
outside door, either he or one of his help, and afterwards witness put 
a couple of nails in the door so that people could not go up stairs and 
use the building—everything was empty. This was when everybody 
had moved out. 

The foregoing is all of the testimony given in this case at the said 
trial. 

The court thereupon adjourned until tomorrow, February 8th 
UU0 at 10 o’clock a. m. 

And thereupon, on February 8th, 1910, at 10 o’clock a. m., the 
trial was resumed. 

Counsel for the defendant renewed his motion made at the close 
of the plaintiff’s case, to dismiss the case on the ground that the com¬ 
plaint fails to show the relation of landlord and tenant between the 
plaintiff and the defendant, and on the further ground that 
27 the complaint fails to show such allegations as would give the 
court jurisdiction to try this case in a summary manner as a 
landlord and tenant case, and counsel for the defendant further 
moved the court to direct the jury to find for the defendant on the 
ground that the plaintiff had failed to show the relation of landlord 
and tenant between himself and the defendant, or had proceeded as 
required under the Code of Laws of the District of Columbia, in such 
cases, as heretofore set out, all of which motions were overruled by 
the court, to the overruling of which motions counsel for the defend¬ 
ant then and there excepted, which said except nnce was duly noted 
and allowed by the court. 

The Coi rt: In this case I have concluded to take a finding from 
the jury, so that the question will be saved as to the damages. I am 
inclined to submit the case to the jury on the plaintiff’s theory with 
respect to damages, compensation to the plaintiff by reason of the 
use and occupation by the defendant of the leased premises, so that 
the jury, if it find by using and occupying the leased premises the 
defendant deprived the plaintiff of the income upon the rest of the 
building, that that may he included. Then I will submit to them 
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the following question and ask them to answer it and sign it by their 
foieinan: What sum will compensate the plaintiff for the use and 
occupation by the defendant of the leased premises, ignoring any 
claim for loss of income upon the remainder of the building? And 
then upon those verdicts the proper judgment will be entered, and 
the Court of Appeals can determine the question, and probably save 
the parties another trial. Now, you probably wish to say 

28 something to the jury on the question of damages. 

Plain tiff's Prayets. 

Each of which was granted and exception noted for the defendant. 

1. If you find from the evidence that the defendant Desio held a 
lease on part of premises No. 1012 F Street, the property of the plain- • 
tiff Hutchinson, which lease expired May 1st, 1900, and was not re¬ 
newed, and that the defendant remained in possession of said part of 
the premises after May 1st, 1909, your verdict shall be for the plain¬ 
tiff. 

At the time said prayer was offered counsel for the defendant ob¬ 
jected to the granting thereof by the court because there was not 
sufficient allegations in the complaint to warrant the finding of a 
judgment for possession in favor of the plaintiff, and the exception 
thereto was duly noted by the court. 

2. If you shall find for the plaintiff, you shall assess his compen¬ 
sation for the detention by the defendant of the part of the premises 
occupied by him, according to the entire loss sustained by the plain¬ 
tiff due to the failure of the defendant to vacate part of the said 
premises. 

At the time said prayer was offered counsel for the defendant ob¬ 
jected to the granting thereof by the court because the defendant and 
his sureties were only liable for the use and occupation of the part of 
the premises sued for, and the exception thereto was duly noted by 
the court. 

29 8. By the lease from the plaintiff to Sidney Reizenstein, 
the plaintiff was required to deliver possession of the entire 

premises No. 1012 F Street, to Reizenstein (on May 1, 1909) and 
could not require Reizenstein to take and occupy or pay rent for a 
portion thereof, nor could the plaintiff lease any portion of the build¬ 
ing to anyone except Reizenstein. 

The said prayer was modified by the court hv the omission of the 
words ‘'on May 1, 1909,” and was granted as modified over the ob¬ 
jection of the defendant for the reasons stated to the second prayer. 

5. In assessing the plaintiff’s compensation, if any, you may take 
into consideration any lease which you may find the plaintiff to have 
made, for a period subsequent to the termination of the defendant’s 
lease, and, if you shall find that the detention by the defendant, if 
there was such, of the ground floor and cellar of premises No. 1012 
F Street, prevented the rental of the other portion of the building, 
either wholly or in part, or reduced the amount of rent procurable 
for the other portions of the building, you shall take these factors 
into account in assessing the plaintiff’s compensation. 
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At the time said prayer was offered counsel for the defendant ob¬ 
jected to the granting thereof by the court on the same grounds us 
heretofore stated to the second prayer. 

Charge to the Jury. 

The Court: Gentlemen, there seems to be no question in 

30 this case as to the restitution of the premises. The defendant 
takes the position that the plaintiff was entitled to the prem¬ 
ises on the 1st of May, and is entitled now to a judgment for restitu¬ 
tion of possession, and that since the 30th day of April he has been 
there against legal right. So that the only question is as to the dam¬ 
ages. 1 feel warranted in telling you, as a matter of law, that in de- 

. ciding that question you have nothing to do, whatever, with any 
question about the convenience of Desio, whether he could find 
another place or could not, or whether he wished to put Hutchinson 
to any trouble or whether he did not wish to. This is not a case for 
any smart money. It is not a case for punishing Desio by reason of 
anv attitude he may have taken about it on the one hand, nor, on 
the other hand, is it a case where you can relieve him from the pay¬ 
ment of fair compensation by reason of any good motive or excus¬ 
able motive he may have had for his conduct. It is a pure question 
of fact as to what the damages were. Now, I am to submit it to you 
on two theories, in order that we may save the expense, if possible, of 
another trial, and I am going to submit it to you on the plaintiff’s 
theory of damages, so that your general verdict will be upon that 
theory, and then I am going to tisk you to answer the question l have 
read in your hearing, in order that, if the law seems to require it, 
judgment may be rendered for that sum instead of for the other. 

Now, then, to submit it first on the plaintiffs theory as to dam¬ 
ages. Here was this store and the basement under it, which Desio 
held, used and occupied wrongfully, from and including the 

31 1st dav of Mav last. The law savs that Hutchinson is to be 
fairly compensated for that use and occupation by the de¬ 
fendant. What was the damage to him? You have various pieces 
of evidence before you. You have the fact that he had been paying 
$125. per month for ten years, that is a piece of evidence as to what 
the property was worth. You have the fact that a new lease had been 
made in November of 1908 for five years, with a privilege of renewal 
for three, and the provision for changes, that is, a lease of the whole 
building, at $300. per month. That is a piece of evidence to be con¬ 
sidered by you. as to what the rental value was. You have had also 
the testimony of the experts and the testimony of Desio who stated 
about his familiarity with the subject and the fact as to what he has 
been obliged to pay for the other store that he is to go into. 

Now, Hutchinson had a right to understand that the law would 
be complied with, and that his tenant would keep his contract; in 
November when he made the new lease he had a right to expect that 
he would have the possession of those premises on the 1st day of May; 
had a right to enter into this new lease. I will say further that the 
lessee, under the new lease, was not obliged to accept a part of the 
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premises. It was one entire lease, and lie could not be compelled to 
take any part of the premises, unless he could have the whole. I am 
speaking now of the new lease that Hutchinson made to Reizenstein 
in November, 1908, he leased this whole building, to begin on May 
1st, 1909, or at such later day as possession could be given. I say 
Hutchinson could not compel Reizenstein to go into a part of 

32 the premises and pay a portion of the rent or the whole rent. 

If you should find that by reason of the use and occupation 
by the defendant of the store, from and including May 1st down to 
'the present time, the plaintiff has been deprived of the use and in¬ 
come of the rest of the building, then you may find what sum will 
compensate the plaintiff, in view of that fact; that would be, what 
has lie lost by way of income upon the whole building—not merely 
the store that has been occupied by Desio, but the whole building? 
And if you find that under this lease he would have received $300. 
per month, that the income would have been worth that, why you 
would be warranted in taking that as a measure of damages. You 
are not obliged to, but that fact is before you, and you would be 
warranted in doing so. 

There was provision in the lease of Reizenstein that if possession 
could not be given on the 1st day of May that the lease should begin 
at such later day as possession could be given; so that the Reizenstein 
term does not begin until the possession can be given, and as to the 
upper part of the building it would follow that Hutchinson would be 
at liberty to let that out temporarily to any other tenants he could 
procure who would go in there on so uncertain a tenure, and if that 
is of any value you will consider that. 

Some mention also has been made of the duty of Reizenstein or 
his privilege of making these repairs, and it is said that the premises 
would not be worth $300. a month without the repairs had been 
made. Well, that is a question of fact for you to consider. 

33 Reizenstein was to make the repairs, and it would be for you 
to say whether you would consider the premises as worth less 

than the $300. per month in view of his obligation to make the re¬ 
pairs and changes. 

Those are the only consideration- that occur to me as bearing on 
that question of compensation, if you are to consider the plaintiff 
as deprived of the use of the whole building; and you will estimate 
those damages and return a verdict, for restitution of the premises, 
with the damages as you find them on that theory. 

Then you will take up the question which I submit specially to 
you: What sum will compensate the plaintiff for the use and occupa¬ 
tion by the defendant of the leased premises, ignoring any claim for 
the loss of income upon the remainder of the building. That means 
these premises that were leased to Desio by Crampsey, under the 
lease that is attached to the complaint and has been read in your 
hearing. What would fairly compensate Hutchinson for the use and 
occupation by the defendant of just those premises from May 1st 
down to the present time. You have the evidence upon that subject 
from the experts and from the leases that have been introduced. And 
you are not bound to accept the opinions of the experts. They are 

3—2156a 
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evidence, but not binding upon you; they are advisory, an I you will 
give such weight to them as. under all of the circumstances in the 
case, in view of all the evidence, you think they are entitled to. And 
you may find this sum which ought to be awarded to Hutchinson, if 
the damages are to be restricted in that way. 

I read in your hearing the instructions that were granted, 

34 and inasmuch as they will appear upon the record to have 
been given, although they have not been read in the argu¬ 
ment of counsel, I think 1 ought to qualify the third slightly. What 
1 have stated already amounts to a qualification. These instructions 
read: (The court thereupon read the prayers granted.) 

I think vou should omit those words “on May 1, 1909.’' I see that 
they are enclosed in parentheses, perhaps with the intention of omis¬ 
sion. He was not obliged to give possession of the premises on that 
day, and the lease was to begin on such later day as possession could 
l>e given. With that omission I think it is all correct, and it proceeds 
to say: “and could not require Reizenstein to take and occupy or 
pay rent for a portion thereof, nor could the plaintiff lease any por¬ 
tion of the building to anyone except Reizenstein." That last state¬ 
ment is to be qualified by what I stated a few minutes ago—he could 
have let them out temporarily without violation of his lease to Rei¬ 
zenstein until such time as he could give possession of the whole; but 
with that qualification the instruction is correct. 

These are all the matters that I think of now. 

Mr. Siioles: That we may get it on the record, the 1st prayer, of 
course, and I do not want to be misunderstood- 

The Court: I have noted an exception, because there is a point 

involved bv vour motion. 

%/ 

Mr. Sholes: And also the exception to the first part, in submit¬ 
ting the question of the whole rent, that is also reserved. 

The Court: That is also reserved. There is no doubt about 
that. 

35 I have refused the fourth and noted exception by the plain¬ 
tiff'; refused the sixth and noted exception by the plaintiff. 

Each and every of the exceptions in this Bill of Exceptions set 
forth was severally taken at the time of the ruling of the Court, as 
hereinbefore set forth, before the jury retired, and then and there 
noted bv the Court on its minutes in each and everv instance at the 
time of taking such exceptions ami were severally allowed by the 
Court, and reference is hereby made to the same as though they were 
now severally and separately stated, and at the request of counsel for 
the defendant this Bill of Exceptions is signed and sealed and made 
a part of the record in this ca*e, now for then. 

Witness my hand and seal this 5th day of April, A. D., 1910. 

WENDELL P. STAFFORD, Justice. 
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Directions to Clerk for Preparation of Transcript of Record. 

Filed April 7, 1910. 

******* 

The clerk will please include in the record on appeal in the above 
entitled cause, the following: 

1. The summons in the Municipal Court. 

2. The complaint. 

3. The copy of the lease attached to complaint. 

30 4. Docket entries of Municipal Court. 

5. Memo, of verdict of February 8, 1910. 

6. Memo, of special verdict of February 8, 1910. 

7. Memo, of judgment and appeal in open court. 

8. Memo, of appeal bond—filed. 

9. Memo, of time to settle bill of exceptions extended to April 7 
1910. 

10. Memo, of time to settle bill of exceptions and file transcript 
of record extended to April 15, 1910. 

11. Bill of exceptions. 

12. Order making bill of exceptions of record. 

13. Memo, of time to file transcript of record extended to April 
25th, 1910, inclusive. 

W. H. SHOLES, 

A tt’y for Salvatore Desio. 

Memorandum. 

April 14, 1910.—Time to file Transcript of Record in Court of 
Appeals further extended to, and including, April 25th, 1910. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51667 at Law, wherein Thomas 
B. Hutchinson is Plaintiff and Salvatore Desio is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
20th day of April, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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38 Filed May 20, 1910. J. R. Young, Clerk. 

The United States of America, **: 

[Seal Court of Appeals, District of Columbia.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between Thomas 
B. Hutchinson, plaintiff, and Salvatore Desio, defendant, Law No. 
51667, which suit was removed to the Court of Appeals of the Dis¬ 
trict of Columbia by virtue of an appeal, agreeably to the act of Con¬ 
gress in such ease made and provided, a diminution of the record 
and proceedings of said cause has been suggested, to wit: 

“The corrected and amended minute entry showing the appeal by 
the petitioner as well as his sureties from the judgment entered 
against them.” 

39 You, therefore, are hereby commanded that, searching the 
record and proceedings in said cause, you certify what omis¬ 
sions, to the extent above enumerated, you shall find to the said Court 
of Appeals, so that you have the same, together with this writ, before 
the said Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 20th day of May. in the year of our Lord one 
thousand nine hundred and ten. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeal* of the District of Columbia. 

[Endorsed:] Court of Appeals of the District of Columbia. No. 
2156, April Term, 1910. S»/lvatore Desio et al., appellants, vs. 
Thomas B. Hutchinson. Writ of Certiorari. Filed May 20, 1910. 
J. R. Young, Clerk. 

40 Supreme Court of the District of Columbia. 

Wednesday, April 27th , 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice presiding. 

******* 

By Justice Stafford. 

No. 51667. At Law. 

Thomas B. Hutchinson, Pl'ff, 

V9. 

Salvatore Desio, Defendant. 

Upon motion of defendant by his attorney, Mr. Wm. II. Sholes, 
the order of appeal entered herein, on February 14th 1910, is hereby 
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amended by inserting after the word “attorney” the following—“on 
his behalf and in behalf of Vincenzio Di Giorgio and Guiseppe A. 
Passagno, his sureties.” 


41 Supreme Court of the District of Columbia. 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify, in obedience to the Writ of Certiorari 
hereto attached and returned herewith, the foregoing to be a true and 
correct copy of “The corrected and amended minute entry showing 
the appeal by the petitioner as well as his sureties from the judgment 
entered against them," in cause No. 51667 at Law, wherein Thomas 
B. Hutchinson, is Plaintiff and Salvatore Desio is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of May, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


[Endorsed:] No. 2156. Salvatore Desio et al., appellants, vs. 
Thomas B. Hutchinson. Return to Writ of Certiorari. Court of 
Appeals, District of Columbia. Filed May 20, 1910. Henry W. 
Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2156. Salvatore Desio et al., appellants, vs. Thomas B. Hutchinson. 
Court of Appeals, District of Columbia. Filed Apr. 25, 1910. Henry 
W. Hodges, clerk. 
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SALVATORE DESK). VINCENZO 1)1 GIORGIE AND 
GUISEPPE A. PESSAGNO. APPELLANTS 

VS. 

THOMAS B. HUTCHINSON. 


BRIEF OF APPELLANTS. 

This case conies to this court on an appeal by the appel¬ 
lant, Salvatore Desio, and his sureties, Vincenzo Di Giorgie 
and Guiseppe A. Pessagno, from a judgment of the Su¬ 
preme Court of the District of Columbia, in a landlord and 
tenant case, awarding to the appellee, Thomas B. Hutch¬ 
inson, the possession of the two rooms on the first floor of 
premises No. 1012 F Street. Northwest, used as a store, and 
the basementjunder.said rooms, together with $2,800 dam- 
ages for the the entire premises No. 

1012 F Street. Northwest. 

Statement of Case. 

In 1 son the appellant Desio, entered into a ten-year lease, 
ending April 30th, loop, with one William I). Crampsey, 
for “the two rooms on the first or main Hoot* of house 
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known as 1012 on F Street, Northwest, in the City of 
Washington, District of Columbia, and which is intended 
for and has heretofore been used as a store—and also the 
basement immediately under the said rooms, and which 
has heretofore been used in connection with said store,” 
at a monthly rental of $12.*), during the term of said lease. 
The lease is set out in full in the record, pages 2, ‘1 and 4. 

Desio’s possession under this lease was but a continua¬ 
tion of a previous holding of nearly ten years of the same 
two rooms and basement, where he had his established 
business. 

On May .‘1. 11)10, the appellee. Thomas B. Hutchinson, 
filed a complaint in the Municipal Court of the District of 
Columbia, alleging that he was entitled to the possession of 
premises 1012 F Street, Northwest, including two rooms 
on the first floor and the basement under the said rooms, 
and that the said two rooms were unlawfully detained from 
him and held without right by the defendant Desio, “who 
has heretofore occupied the said two rooms and basement, 
under and by virtue of a certain lease in writing, entered 
into on. to wit. May 10, 1 SOI), between the said Desio and 
William D. Crampsey (a copy of which said lease is hereto 
attached and made part of this affidavit); the tenancy and 
estate of the said Desio having been terminated by the ex¬ 
piration. on April 30, 11)00. of the term of said lease.” The 
complainant then prayed for a summons commanding the 
defendant to show cause why judgment should not be given 
against him for the restitution of the possession of the prem¬ 
ises and cost of suit. ( Rec., p. 2. ) 

Upon this complaint, which nowhere alleged that the re¬ 
lation of landlord and tenant existed between Hutchinson 
and Desio, or that Desio was a tenant of or had attorned to 
Hutchinson, or that the Crampsey lease had been assigned to 
Hutchinson, or stated facts that would bring Hutchinson 
as complainant within the provisions of our code relating to 
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unlawful detainer; in short, making no jurisdictional alle¬ 
gation, the defendant was summarily required to show 
cause why he should not surrender possession of the two 
rooms and basement to Hutchinson, as prayed in the com¬ 
plaint. 

From the judgment of the Municipal Court, sustaining its 
own jurisdiction and awarding possession to the complain¬ 
ant, Hutchinson, of the two rooms and basement set out in 
the complaint, Desio appealed to the Supreme Court of 
the District of Columbia, giving a supersedas bond with two 
sureties pursuant to Section 1233 of the Code of Laws for 
the District of Columbia, with Vincenzo Di Giorgie and 
Guiseppe A. Pessagno, the appellants herein, as sureties. 

At the trial of the case on appeal the court, over the ob¬ 
jection of the defendant, Desio, admitted in evidence the 
lease from Crampsev to Desio, although there was no as¬ 
signment of the lease nor allegation in the complaint which 
would make the same admissible: admitted in evidence the 
will of the said Crampsev and the various deeds showing 
the devolution of title to the whole property, although the 
title was not in issue; admitted in evidence the lease made 
bv Hutchinson to one Reizenstein for the entire premises. 
No. 1012 F Street, X. \V., at a rental of $300 per month, 
for the purpose, as stated by counsel for Hutchinson at page 
0 of the record, to charge the defendant Desio with the 
precise rental named therein, and the court stated that it 
was admissable to show the rent reserved in that lease 
(Rec., p. 0); the testimony of LeRoy Mark and John P. 
Story, Jr., real estate agents, was also admitted over the 
objection of the defendant, to show the rental value of the 
entire premises. No. 1012 F Street, N. W., although the 
complaint only called for the possession of the two rooms 
on the first floor and basement. The testimony of Mr. 
Mark (Rec., p. 12) showed that the upper floors were en¬ 
tirely separate and independent from the lower floor oc- 
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cupied by Desio, and that when the witness was first con¬ 
nected with the property the second and third floors were 
occupied by two dentists and the fourth floor bv another 
tenant. The same witness further testified as to the rental 
value of the two rooms and basement occupied bv the de¬ 
fendant Desio. 

I he defendant Desio testified to the independent connec¬ 
tion of the portion of the building occupied by him from the 
floors above, although there was a door leading from his 
workshop in the rear into the side hall, which led to the 
upper floors, and that Mr. Mark, who was the agent of Mr. 
Hutchinson, had locked the outside door leading to the 
upper floors, when the notice to vacate was served upon 
the witness, that the witness had afterwards barred the 
main entrance to the hall from the inside by means of a 
couple of nails to prevent people going up stairs, as the 
upper floors were then emptv. 

Upon the conclusion of the plaintiff s testimony, counsel 
for Desio moved the court to dismiss the case on the ground 
that the complainant failed to show the relation of land¬ 
lord and tenant, and further that the complainant failed to 
show such allegations as would give the court jurisdiction to 
try the case in a summary manner as a landlord and tenant 
case: which motion was overruled and was again renewed 
upon the conclusion of all of the testimony. ( Rec., pp. lfl 
and 14.) 

'Phe court, over the objection heretofore stated, instruct¬ 
ed the jury to find for the plaintiff Hutchinson on the ques¬ 
tion of restitution of the premises sued for. and on the 
question of damages instructed the jury if they found for 
the plaintiff, to assess his compensation according to the en¬ 
tire loss sustained by him on the whole building (Rec., p. 
17), and at the same time the court asked the jury for a 
special finding of what sum would compensate the plaintiff 
Hutchinson for the use and occupation by the defendant 


Desio of the leased premises, ignoring any claim for loss of 
income upon the remainder of the building (Rcc., p. 17). 
Upon these instructions the jury found that the sum of 
$1,866.(»<5 would compensate the plaintiff for the use and 
occupation by the defendant of the leased premises, and 
that the loss to the plaintiff on the whole building was 
$2,800 (Rec., p. 5). 

Upon this verdict judgment was entered against Salva¬ 
tore Desio, Vincenzo Di Giorgie and Guiseppe A. Pessag- 
no in the sum of $2,800, with interest and costs, and the 
possession of the two rooms and basement given to the 
plaintiff (Rec., p. 6). 

A supersedeas bond was given and the case brought to 
this court for final review. 

Assignment of Error. 

The appellants assign as reversible error the following: 

1. That the court was without jurisdiction. 

2. In admitting in evidence the lease from William D. 
Crampsey to the defendant Desio (Rec., p. 7). 

3. In admitting in evidence the various deeds showing 
the devolution of the fee title of the premises in question 
from William I). Crampsey to Hutchinson (Rec., p. 7), as 
well as in admitting the will of the said Crampsey (Rec., 
p. 13). 

4. In admitting in evidence the lease between Hutchinson 
and one Reizenstein for the entire premises in an effort 
to charge the defendant with the precise rent named in that 
lease (Rec., p. 9). 

5. In admitting the testimony of the witnesses LeRoy 
Mark and John P. Story, Jr., as to the rental value of the 
entire premises, Xo. 1012 F Street, N. W. (Rec., pp. 11 
and 12). 

6. In refusing to grant the defendant’s motion to dis¬ 
miss the case on the ground that the court was without juris¬ 
diction, as the complaint failed to make the necessary 
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jurisdictional allegations to bring it within the statute (Rec., 
pp. 13 and 14). 

7. In granting plaintiffs first prayer, which reads as fol¬ 
lows: “If you find from the evidence that the defendant 
Desio held a lease on part of premises No. 1012 F Street, 
the property of the plaintiff, which lease expired May 1st, 
1000, and was not renewed, and that the defendant re¬ 
mained in possession of said part of the premises after 
May 1st, 1000, your verdict shall lx.* for the plaintiff.” 

S. In granting the plaintiff’s second prayer, which reads 
as follows: “If you shall find for the plaintiff, you shall as¬ 
sess his compensation for the detention by the defendant of 
the part of the premises occupied by him, according to the 
entire loss sustained bv the plaintiff due to the failure of 
the defendant to vacate part of the said premises.” 

0. In granting the plaintiff’s third prayer, which reads as 
follows: “By the lease from the plaintiff to Sidney Reizen- 
stein, the plaintiff was required to deliver possession of the 
entire premises No. 1012 F Street, to Reizenstein (on May 
1, 1900), and could not require Reizenstein to take and 
occupy or pay rent for a portion thereof, nor could the 
plaintiff lease any portion qf the building to anyone except 
Reizenstein.” 

10. In granting the plaintiff’s fifth prayer, which reads 
as follows: “In assessing the plaintiff’s compensation, if 
any, vou may take into consideration any lease which you 
may find the plaintiff to have made, for a period subsequent 
to the determination of the defendant’s lease, and if you 
shall find that the detention by the defendant, if there was 
such, of the ground floor and cellar of premises No. 1012 
F Street, prevented the rental of the other portion of the 
building, either wholly or in part, or reduced the amount 
of rent procurable for the other portions of the building, 
you shall take these factors into account in assessing the 
plaintiff’s compensation.” 



ARGUMENT. 


From the statement of the case and the assignments of 
error, it will he observed that the principal contentions 
presented on this record on behalf of the appellant are: 

1 . 

In order to confer jurisdiction on the Municipal Court 
to issue a summons in an unlawful detainer case under 
Section 20 of our Code, it is necessary to specifically allege 
such facts as would bring the complaint within some one 
of the provisions of our Code in such cases provided, and 
the court erred in directing a verdict for plaintiff for pos¬ 
session under the complaint tiled. 

2 . 

There being no allegation in the complaint of an assign¬ 
ment of the Crampsev lease or any statement in the com¬ 
plaint connecting Hutchinson with that lease which would 
give him a right to maintain his suit, the lease was inad¬ 
missible in evidence, and along the same lines the mesne 
conveyances showing the devolution of the fee title were 
inadmissible in a landlord and tenant proceedings. 

3. 

In admitting testimony to charge Desio and his sureties 
with the loss of rent to Hutchinson for the entire building, 
when under the statute the plaintiff was only entitled to 
compensation for the use and occupation of the leased prem¬ 
ises sued for. 

Jurisdiction. 

Although the question of jurisdiction was raised below 
and decided adversely to the contention of the appellant, 
the question is again most seriously urged in this court, as 
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the Supreme Court of the United States in the case of 
Mansfield C. & L. M. K. Co. vs. Swan, 111 U. S., '179, says: 

“On every writ of error or appeal, the first and 
fundamental question is that of jurisdiction, first, of 
this court, and then of the court from which the record 
comes. This question the court is bound to ask and 
answer for itself, even when not otherwise suggested 
and without respect to the relation of the parties to it.” 

The Encyclopedias of Law. citing numerous cases, state 
that the right of a landlord, or grantee or assignee of the 
reversion, or of the purchaser under a mortgage, deed of 
trust or judgment, to proceed summarily against the party 
in possession of real estate for the purpose of recovering 
possession thereof, is in derrogation of the common law, 
is provided by statute, and in order to confer jurisdiction 
upon the court the statute must be strictly complied with. 

Under our statute, as well as the statutes in all of the 
States, the complainant in a summary proceedings to re¬ 
cover possession against the party in possession, com¬ 
mences his action by an affidavit, or sworn complaint, but in 
order to confer jurisdiction this complaint, which is the 
declaration or pleading in the case, must state such facts as 
would bring the complainant within some provision of the 
statute. 

“The necessary jurisdiction must appear affirmatively on 
the face of the record,” 24 Cyc., 14*11. 

“Since summary proceedings are usually based upon 
statutes making the relation of landlord and tenant an es¬ 
sential to the right of action, the existence of such relation 
must, as a rule, be shown by the complainant,” 24 Cyc., 
p. 1438. 

“The affidavit of complainant should not be uncertain or 
contradictory, and should state all of the facts necessary 
to give jurisdiction * * * .It should also establish the 
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fact of the conventional relationship of landlord and ten¬ 
ant/’ 12 Eticv. of PI. & Pr., S80. 

The sections of the Code of Law of the District of Co¬ 
lumbia which touch upon the points now under considera¬ 
tion are as follows: 


“Sec. 122.">. Ejectment or Summary Proceedings. 
\\ henever a lease for any definite term shall expire, or 
any tenancy shall he terminated by notice as aforesaid, 
and the tenant shall fail or refuse to surrender pos¬ 
session of the leased premises, the landlord may bring 
an action of ejectment to recover possession in the 
Supreme Court of the District, or the landlord may 
bring an action to recover possession before a justice 
of the i>eace, as provided in chapter one, sub-chapter 
one, aforesaid.” 


By this section of the Code the Common Law right of a 
landlord to bring an action of ejectment in the Supreme 
Court of the District of Columbia is preserved, but an ad¬ 
ditional summary remedy outside of the common law is 
given to a landlord as a landlord against his tenant as a ten¬ 
ant to recover possession after the expiration of the latter’s 
lease or of the proper notice to quit, and the proceedings 
that the landlord shall take for such summary recovery of 
possession is provided under sections 20 and 21 of the Code. 

The right of summary proceedings against a lessee was 
further enlarged, in derrogation of the Common Law, by 
section 1204 of the Code, which section is as follows: 

“Sec. 1204. Assignee of Reversion. The grantee 
or assignee of the reversion of any leased premises 
shall have the same right of action against the lessee, 
his personal representatives, heirs or assigns, for rent 
or for any forfeiture or breach of any covenant or con¬ 
dition in the lease which the grantor or assignor might 
have had; and the assignee of the lessee shall have the 
same right of action against the lessor, his grantee or 
assignee, upon any covenants in the lease which the 
lessee might have had against the lessor.” 
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This section was inserted in our Code to remedy a con¬ 
dition which would not permit the grantee or assignee of 
the reversion to maintain his action under the lease until 
the party in j)ossession had attorned to the purchaser. 

Taylor on Landlord and Tenant, Sec. 621. 

By this section the grantee or assignee of the reversion 
has the same right of action which the grantor or assignor 
might have had, which right is defined by Sec. 1225 above 
quoted, but it nowhere changes the obligation or condition 
imposed on the grantee or assignee of setting out in his 
declaration such facts as would show how he held the re¬ 
version. On the contrary, as the right of the grantee or 
assignee to proceed under this section is in derrogation of 
the Common Law, there is all the more reason that the 
complaint filed should specifically set out such facts as 
would show that the complaint came within that section. 

It will be noted that Sec. 1264 dealing with the rights of 
the grantee or assignee of the reversion, does not provide 
that the grantee or assignee “may bring an action to re¬ 
cover possession before a Justice of the Peace, etc., etc./’ as 
is expressly provided by Sec. 1225, but simply gives such 
grantee or assignee the same right which the grantor or as¬ 
signor might have had. 

But the right to bring the action conferred by Section 
1225 is defined and limited by Secs. 20 and 21 of Sub-Chap¬ 
ter 1, as provided in said Sec. 1225. 

Sec. 20. which defines all of the cases, and only such cases 
as can be proceeded summarily against under what is 
known as the Forcible Entry and Detainer Act, is as 
follows: 

“Sec. 20. Forcible Entry and Detainer. Whenever 
any person shall forcibly enter and detain any building 
or enclosed real property, or shall unlawfully, but with¬ 
out force, enter and unlawfully and forcibly detain the 
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same, or whenever any tenant shall unlawfully detain 
possession of the property leased to him, after his ten¬ 
ancy therein has expired, or any mortgagor or grantor 
in any mortgage or deed of trust to secure a debt, shall 
unlawfully detain the possession of the real property 
conveyed, after a sale thereof under such deed of trust 
or a foreclosure of the mortgage, or any person claim¬ 
ing under such mortgagor or grantor, after the date 
of the mortgage or deed of trust, shall so detain the 
same, or a judgment debtor or any person claiming 
under him, since the date of the judgment, shall so de¬ 
tain possession of real property, after a sale thereof 
under an execution issued on such judgment, it shall 
he lawful for any justice of the peace, on complaint 
under oath by the person aggrieved by such unlawful 
detention, to issue a summons to the party complained 
of to appear and show cause why judgment should not 
l>e given against him for the restitution of the pos¬ 
session.” 


Sec. 21 of the Code simply provides for the issuance of 
a seven day’s summons by the magistrate based upon the 
complaint provided under Sec. 20. 

Section 20 first gives the right to an owner of real estate 
to summarily proceed against any person who has unlaw¬ 
fully entered and unlawfully detains possession of his prop¬ 
erty, and next provides that “whenever any tenant shall un¬ 
lawfully detain possession of the property leased to him 
after his tenancy therein has expired,” under which the re¬ 
lation of landlord and tenant is essential, and then the sec¬ 
tion proceeds along entirely new lines, giving the right to 
proceed against a mortgagor or grantor in a mortgage or 
deed of trust who shall unlawfully detain possession of the 
property after a sale, or against any person claiming under 
such mortgagor or grantor, or a judgment debtor or any 
person claiming under such judgment debtor after a sale of 
the property under execution. 

While the cases in which the right to proceed summarily 
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has been very greatly enlarged, it will be especially noted 
that no provision is made for the grantee of a deed in fee 
to summarily proceed against a party unlawfully detaining 
possession of the property conveyed, even though that party 
may l>e a lessee of the grantor. 

It will l>e contended that Section 12*14 does give the right 
to the grantee of the reversion. 

But where is the remedy provided for under Section 20? 
'Phe grantee of the reversion cannot proceed simply as the 
owner entitled to the possession, as was done in the case at 
bar. He, as grantee of the reversion and landlord must 
summons the lessee in possession as a “tenant (who has) 
unlawfully detained possession of the property leased to 
him after his tenancy therein has expired,” which is the only 
way provided under Section 20. 

The enlarging of the right to proceed summarily cannot 
change the established rule that the complaint must on its 
face state such facts as would clearly show the court under 
which class of case the complainant appears in order to 
confer jurisdiction. 

“Such a proceedings is in derrogation of the Com¬ 
mon Law and where advantage is taken of this rem¬ 
edy the necessary jurisdiction must appear on the re¬ 
cord, or the proceeding is coram non judicc and ut¬ 
terly void. 12 Ency. of PI. & Pr., 877-78. 

• 

If a summary action before the lower court is based 
upon a purchase under a deed of trust or judgment, clearly 
all the facts showing the right to so proceed must be fully 
set out, otherwise an affidavit that the complainant is the 
owner and entitled to possession would be sufficient in all 
cases, leaving the proof to show under what particular part 
of Sec. 20 he claimed the right to evict the party in pos¬ 
session. 

This brings us to the first question, whether the com¬ 
plaint filed by the appellee Hutchinson in the Municipal 
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Court has the necessary jurisdictional allegations. Is it 
possible from reading the complaint to state whether Hutch¬ 
inson claims as a landlord, as the grantee or assignee of the 
reversion, as a purchaser, or how? 

The complaint which commences this action is set out in 
full at page 2 of the record, the first part of which is as fol¬ 
lows : 

“District of Columbia: Your complainant, Thomas 
B. Hutchinson, being first duly sworn, deposes and 
says that he is the owner, and entitled to the posses¬ 
sion of the premises known as No. 1012 F Street, 
Northwest, in the city of Washington and District of 
Columbia, including two rooms on the first or main 
floor thereof and the basement under said rooms, and 
that the said two rooms are unlawfully detained from 
him and held without right by the defendant, Salva¬ 
tore Desio.” 

So far as the complaint is concerned there is not another 
word in it that connects Hutchinson with the right of pos¬ 
session. Suppose the complaint had stopped at the point 
indicated there clearly would be an absence of any juris¬ 
dictional allegation, as Hutchinson has not claimed the 
right of summary process as a landlord or grantee of the 
reversion and as heretofore stated there is no right given 
under the statute for an alleged owner to proceed sum¬ 
marily against a party in possession simply on the grounds 
of unlawful detainer. 

The next question is. Does the addition in the complaint 
of the reference to the Crampsev lease throw any light upon 
the relation of Hutchinson to Desio, or make any allegation 
of fact that would confer jurisdiction upon the Municipal 
Court ? 

Following the words, “held without right by the defend¬ 
ant, Salvatore Desio,” quoted above, the complaint pro¬ 
ceeds : 

“who has heretofore occupied the said two rooms and 
basement, under and by virtue of a certain lease in 
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writing, entered into on, to wit. May 10, 1899, be¬ 
tween the said Desio and William I). Crampsey (a 
copy of which said lease is hereunto attached and made 
a part of this affidavit) : the tenancy and estate of the 
said Desio having l>een terminated bv the expiration 
on April 1909. of the term of the said lease. Com¬ 
plainant therefore prays that a summons be issued, 
commanding the defendant to appear and show cause 
why judgment should not he given against him for the 
restitution of the possession of said premises and costs 
of this suit. 

THOS. B. HUTCHINSON. 

Subscribed and sworn to before me this 1st day of 
May, A. I). 1909. 

F. A. COLFORD, 

| ska i.. ] Notary Public ” 

It must Ik* perfectly apparent that the reference to a 
lease theretofore entered into between Desio and Crampsey, 
which had expired, could throw no light upon the relation 
of Hutchinson and Desio. A copy of the lease was attached 
to the complaint, but that lease, which is set out at length, 
pages 2, and 4 of the record, nowhere appears to have 
been assigned by Crampsey or any one for him, to Hutch¬ 
inson, and, in fact, as the record shows, it was never as¬ 
signed to Hutchinson. 

Is it possible to tell from the whole complaint upon which 
one of the several grounds enumerated in the statute Hutch¬ 
inson claims the right to summarily dispossess Desio? 

There is no allegation that Desio was his tenant or he the 
landlord. There is no allegation of an assignment of the 
lease. There is no allegation that Hutchinson was the 
grantee or assignee of the reversion. Upon what grounds 
does he claim the right to dispossess Desio? 

Whatever the ground is it must affirmatively appear upon 
the face of the complaint in order to confer jurisdiction, as 
“proof at the trial cannot supply the want of jurisdictional 
fact in the affidavit.” 
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The law upon the subject seems entirely settled. 

In Binder vs. Azzaro, 74 N. J. L., 328, decided Feb. 25, 
1907, which was a case involving a condition identical with 
the case at bar, the defendant appealed for a judgment, 
based upon the verdict of a jury, awarding possession of 
the property to the plaintiff, the court said: 

“The validity of the proceedings and judgment are 
challenged on the ground that the affidavit of plaint¬ 
iffs was insufficient to give the court jurisdiction. The 
particular defect alleged is that it does not set forth 
facts sufficient to establish the existence of the relation 
of landlord and tenant between the parties. This is 
essential in order to give the court jurisdiction. Fow¬ 
ler vs. Row, 2 Dutcher, 549. The affidavit sets forth 
that the plaintiffs were the owners of the premises and 
that the defendant is now in possession of the premises 
by virtue of an agreement between him and one 
Charles Weiss, the former owner, whereby Weiss let 
and rented the premises to defendant from month to 
month, etc., but it fails to show or allege any convey¬ 
ance of the premises by Weiss to the plaintiffs, or to 
indicate hole the plaintiffs became the owners; nor 
does it show any attornment by the defendant to the 
plaintiffs. It is manifest, therefore, that the plaintiffs 
did not institute the proceedings as lessors of the de¬ 
fendant. The contention of the plaintiffs is that they 
made the oath as assigns of Weiss, the lessor. That 
would be sufficient under the statute. But does the 
affidavit show that? If the affidavit disclosed that 
Weiss had, after his letting to the prosecutor, sold and 
conveyed the premises to the claimants, that would 
doubtless have been sufficient to enable the plaintiffs to 
make the oath as such assigns. (Cases cited.) But 
such a transaction does not appear by the affidavit. 
The allegations that the plaintiffs are the owners and 
that the defendant in possession is tenant under an 
agreement with Weiss, the former owner, are not suf¬ 
ficient to show that the plaintiffs were assigns of the 
lessor, and thereby qualified to make such an affidavit. 

It is contended for the plaintiffs that this allegation 
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is sufficient, hut no authority has been cited to support 
such a view: and. further, it is contended that the de¬ 
fects pointed out in the affidavit relate only to the proof 
at the trial. But upon the authorities already cited the 
proofs at the trial cannot supply the leant of jurisdic¬ 
tional facts in the affidavit. It is plain, we think, that 
for the reasons stated, the court below proceeded with¬ 
out jurisdiction, and the judgment will he set aside 
with costs.” 


Dreyfus vs. Carroll. 58 X. Y. Sup., 1116. is another case 
of the grantee of the reversion suing out summary process 
to evict the lessee without an allegation showing how he 
succeeded to the lessor’s interests. The courts in reversing 
a judgment for possession said: 


“The tenant contends that the petition is fatally de¬ 
fective in its omission to allege the jurisdictional fact 
of the existence of the conventional relation of land¬ 
lord and tenant * * *. The crucial question in de¬ 

termining the sufficiency of the petition is. Does it 
show by an allegation of fact that Julius Dreyfus was 
landlord and Michael T. Carroll his tenant on the first 
day of February, 1800, when the rent accrued, for the 
non-payment of which this proceedings was instituted? 
The answer must be in the negative. The petition 
states merely that Dreyfus was the landlord on the 3rd 
day of March, ISOO. It does not appear that he had 
any interest in the premises on the first dav of Febru¬ 
ary, 1800. Had the original letting been by him . it 
would, of course, have been unnecessary to allege how 
his interest in the premises was acquired, as the tenant 
would have been estopped from denying his title: but. 
the lease having been made by the LcRoys and French, 
it became necessary to allege the facts by which the 
title to the premises passed from them to him. Under 
such circumstances, the bald statement that he was the 
landlord at the time of praying for the issuance of a 
precept is, in the absence of allegations of fact, show¬ 
ing devolution of title prior to the maturity of the 
rent, a mere conclusion. Being a stranger to the lease, 
he remains a stranger to the proceedings, despite call- 
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ing himself ‘landlord / because he fails to show how he 
succeeded to the lessors interest. We are not permitted 
to indulge in any inference to bridge the hiatus in the 
petition, for we should then be supplying jurisdictional 
facts. It is elementary that the conventional relations 
of land lord and tenant must be shown to have existed 
between the parties by agreement. (Cases cited.) 
Otherwise, there is no authority in the justice to issue 
the precept. The petition before us does not allege any 
agreement directly with Dreyfus or indirectly with 
him, by showing his succession to the rights of the 
prior landlords. 

“The order is reversed with costs to appellant. All 


agree. 


Cooper vs. Marchbanks, 22 Tex., 1, is an action under 
the Forcible Entry and Detainer Act in which the com¬ 
plainant swears that he was entitled to the possession of 
certain lots which were unlawfully and wilfully held by the 
defendant and unjustly detained from the complainant. The 
court in its opinion, after stating that the statute has refer- 
erence to three classes of cases, one in which entry is not 
given by law; another where entry is made by force; and 
the third, a holding over after the determination of the time 
in which the land was let to him, or from the person under 
whom he claims, says: 

“The cases here enumerated are the only ones in 
which a party is entitled to the extraordinary remedy 
given by the statute. We are of opinion that when a 
party claims the remedy of the statute, he must show 
himself entitled to that remedy, by stating clearly the 
essential facts of his case in his complaint. In the com¬ 
plaint before us, the complainant says that he is en¬ 
titled to the possession of the premises. This is a con¬ 
clusion of law, rather than a matter of fact. The stat¬ 
ute requires the complaint to be verified by affidavit. 
It must, therefore, contain facts, and not legal con¬ 
clusions. * * * If the case is one where a tenant 

wilfully holds over, after the determination of his lease 

4123—2 
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or of the lease under which he claims, the complaint 
must state the fact of the lease, the time of its determ¬ 
ination. and the facts which entitle him to the posses¬ 
sion of the premises, and to the remedy of the statute. 
A party may be entitled to the possession of lands, 
tenements, or other real property, and that, too, as 
against one who is holding over after the determina¬ 
tion of the lease, and still he may not he entitled to re¬ 
cover his possession by in dieting the severe reined v of 
the statute of Forcible Kntry and Detainer. 

“Being of opinion then, that the complaint in this 
case was not sufficiently certain inasmuch as it did not 
state the facts which entitle the complainant to the pos¬ 
session and to the remedy of tlie statute, we think the 
court erred in overruling the defendant's exceptions to 
the complaint.” 


State vs. Staiger, 5 \ T . J. T,., .‘IftO, is another case of sum¬ 
mary proceedings in which the affidavit, set out in full in 
the opinion, disclosed the fact that the defendant is now in 
|K>ssession of a certain house owned by deponent and is 
holdi ng under an agreement made with the former owner, 
which expired on the 1st day of March. 1880, and was af¬ 
terwards extended by the consent of the deponent. The 
court savs: 


“The facts here set forth (referring to the affidavit) 
do not show that the relation of landlord and tenant 
existed at any time between the affiant and the said 
Tompkins. Giving to all of the statements made their 
fullest effect the allegation is, that Tompkins originally 
was the tenant of Alice H. Tompkins, which relation¬ 
ship was continued by affiant’s consent and still con¬ 
tinues, hut without his permission. The justice was 
without jurisdiction.” 


In Evans vs. Miller, 25 Mo., 105, a summary action for 
possession, the court said: 

“Must not the affidavit set forth substantially all of 
the facts entitling the party to the relief? If it does 
not, when on trial all the necessarv facts have been 
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proved as appears by the bill of exceptions, and judg¬ 
ment rendered for the plaintiff, can the judgment stand 
or must it be arrested? * * * Here is an omission 
which, in our opinion, is fatal. It is not a mere in¬ 
formal showing of a cause of action—a cause of ac¬ 
tion in itself good but defectively stated and set forth 
—but here is no cause set forth in favor of the plaint¬ 
iff substantially good. The proof will not therefore 
help it or cure the omission. The judgment below 
ought to have been arrested and the suit dismissed. 
The judgment is reversed. The defect being incurable 
the case is not remanded. The other judges con¬ 
curred.” 

Hill vs. Stocking, 6 Hill, 314: 

‘‘There is a further allegation that Mrs. Stocking 
became legally possessed of the said lease and entitled 
to receive the accruing rents, etc., and is now entitled 
to the possession of the said premises. But how did 
she become entitled? The affidavit says ‘legally. 5 That 
is not swearing to a fact but to the law; * * * the 

affidavit should have shown that she was the legal 
representative of the lessor, bv stating facts which 
would make out that relation, to wit, that she was as¬ 
signee, heir or devisee. Unless this is required the oc¬ 
cupant may be turned out of possession by a stranger.” 

Dortch vs. Robinson, 31 Ark, 296: 

“In this case the complaint does not show that ap¬ 
pellants were ever in possession of the lands, or that 
appellees held under them by virtue of any contract, 
or the relation of landlord and tenant in any manner, 
express or implied, existed between appellants and ap- 
]>ellees. 

“Appellants attempted to maintain unlawful detain¬ 
er upon a mere alleged right of possession under the 
sheriff's deed; in other words, to make this form of 
action answer the purpose and scope of ejectment. 

* This remedy (forcible entry and detainer) 
is strong in derrogation of common right 



it must, as far as the complainant is con¬ 
cerned, he kept strictly within the provisions of the 
statute which creates and qualifies it.” 

Gulledge vs. White, 73 Tex., 498. 

Buck vs. Binninger, 3 Barb., 391. 

Taylor vs. Monohan, 8 Bush, 238. 

Boelston vs. Valentine, 10 N. J. L., 340. 


From the foregoing decisions we respectfully submit that 
the court erred in not dismissing the case for want of juris¬ 
dictional allegation in the complaint, and in granting the 
plaintiff’s first prayer directing a verdict for the plaintiff for 
possession. 


II. Admissibility of Certain Evidence. 

Should this court be of opinion that the complaint was 
sufficient to confer jurisdiction, the appellants contend that 
the plaintiff below was confined to the case made in his 
complaint: that the complaint occupies the relation, in this 
form of proceeding to a declaration in a suit at law, and 
there was not sufficient allegation in the complaint to make 
the lease, deeds and will admissible in evidence. 

In the case of Caswell vs. Ward, 2 Doug. (Mich.), 374, 
judgment for possession was given Ward on a complaint 
stating that Caswell unlawfully detained from Ward the 
premises described. In its opinion the court savs: 

“It is a right which the defendant has to be advised 
before pleading of the nature and cause of this sum¬ 
mary proceedings against him, and upon issue being 
joined, the complainant is confined in his proof to the 
case he has made. It would certainly be an innovation 
upon the well established rules of both pleading and 
evidence, to permit a party under the general allega¬ 
tion that his premises are unlawfully detained, to show 
that he was a purchaser of either mortgaged premises 
or under an execution * * *. The statutes in¬ 

tended to give a new remedy but not to alter the rules 
of evidence. The judgment must be reversed, etc.” 
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In Fowler vs. Rowe, 25 N. J. L., 540, this whole ques¬ 
tion of the complaint in a summary proceedings is gone in¬ 
to at length, and referring to that part of the opinion which 
treats of the complaint as a pleading, the court says: 

“Apart from this mere assertion there was nothing 
before the court to show that the relation of landlord 
and tenant existed between the parties, * * *. It 

was necessary in order to apprise the defendant of the 
precise nature and ground of the complaint that he 
might be prepared to meet it, for the affidavit comes in 
the place of a declaration or state of demand, and is 
the only notice he has of what is alleged against him. ,, 

In Evans vs. Muller, cited above, the court, referring to 
the pleading, says: 

“It is not a mere informal showing of the cause of 
action, * * * but here is no case set forth in favor 
of the plaintiff substantially good. The proof unil not 
therefore help it or cure the omission.” 


In Binder vs. Azzaro, cited above, the court in its opin¬ 
ion, referring to proof at the trial savs: 

“It is contended that the defects pointed out in the 
affidavit relate only to the proof at the trial. But upon 
the authorities already cited the proof at the trial can 
not supply the 7 wilt of jurisdictional facts in the affi¬ 
davitr 

At the trial of the case the plaintiff below, in order to 
make out his case, attempted to follow the lines of proof as 
in an ejectment case by first introducing the lease from 
Crampsey to Desio and then the devolution of the fee title 
from Crampsey to Hutchinson through Crampsey as the 
common source of title. But the question of title is not the 
one involved in this class of cases. 

We respectfully submit that this court has settled the 
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question of the admissibility of the evidences of title in ac¬ 
tions for unlawful detainer, in the case of Brown vs. Slater, 
23 Appls. D. C., 51-8. In this case the court says: 

“The proceedings for forcible entry and detainer 
are not the equivalent of the action of ejectment. 
Whatever the latter may have been in its origin, its 
purpose in our country and in our American juris¬ 
prudence has always been primarily to determine the 
question of title, and only secondarily and as a coral- 
lary to the other, the question of the right of posses¬ 
sion. The proceedings for forcible entry and detainer 
and for unlawful detainer were devised by the legis¬ 
lative authority as a remedy to suppliment the insuffi¬ 
ciency of the action of ejectment in the cases in which 
there is no lawful right or claim of title, and posses¬ 
sion is perversely withheld from the lawful owner. 
The title is not tried and is not at issue in them, solely 
the right to the possession.” 

Dwine vs. Brown, 35 Ala., 590. 

In the absence of an allegation that the lease was as¬ 
signed it clearly was not admissible if the complaint is to 
l>e regarded as a declaration and the plaintiff confined in his 
proof to the case made therein. 

The statute expressly gives the owner or landlord the 
right if he so elects, to bring an action of ejectment to re¬ 
cover possession in the Supreme Court of the District of 
Columbia, in which action the question of title would have 
been involved and this documentary evidence would have 
been admissible. 

If the lease from Crampsey to Desio as well as the mesne 
conveyance showing the devolution of title from Crampsey 
to Hutchinson are excluded, then there is nothing left upon 
which to hang the verdict and the judgment must be re¬ 
versed. 

From the foregoing decisions we respectfully submit that 
in the absence of an allegation of attornment the proof 
was inadmissible at the trial to show the relation of land- 
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lord and tenant between Hutchinson and Desio in order to 
supply that omission, and the court should have directed a 
verdict for the defendant. 

HI. Use and Occupation. 

If this court shall decide that the complaint was sufficient 
to confer jurisdiction and that the testimony offered bv the 
ap]>ellee Hutchinson under that complaint was admissible, 
and the relation of landlord and tenant established so as to 
render Desio and his sureties liable for use and occupation 
pending an appeal, we respectfully submit that the larger 
amount found by the jury was erroneously entered as the 
final judgment of the court. 

There is no provision in our Code for a suit by a land¬ 
lord against his tenant for use and occupation after he has 
commenced proceedings to recover possession. 

Taylor on Landlord and Tenant, Sec. 037, says: 

“The landlord cannot maintain a suit for use and 
occupation against a tenant who holds over after the 
expiration of his lease where proceedings are instituted 
against him to turn him out of possession, under the 
statute, for such proceedings are in the nature of an 
action of ejectment by which the relation of landlord 
and tenant are disowned. The plaintiff’s remedy in the 
latter case is an action in trespass for mesne profits.” 

Section 1220 of our statutes provides that a landlord may 
join with his claim for recovery of the possession of the 
leased premises a claim for all arrears of rent occurring to 
the termination of the tenancy, and if judgment for posses¬ 
sion be rendered in favor of the plaintiff he shall be en¬ 
titled at the same time to a judgment for said arrears of 
rent to the date of the verdict judgment as aforesaid. 

In the case at bar there was no claim for rent and the 
right of the appellee Hutchinson to a pecuniary judgment is 
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based solely his right to recover under the supercedeas 
bond given pursuant to Sec. 1233 of the Code. That sec¬ 
tion reads as follows: 

“Sec. 1233. Undertaking on Appeal.—In case of an 
appeal by the defendant, his undertaking, in order to 
operate as a supersedeas, shall he an undertaking to 
abide by and pay the judgment rendered by the justice 
of the peace, if it shall he affirmed, together with the 
costs of the appeal, and to pay all intervening damages 
.to the leased property and compensation for the use 
and occupation thereof, from the date of the judgment 
appealed from to the date of its affirmance; and in said 
undertaking the said defendant and his sureties, the 
latter submitting themselves to the jurisdiction of the 
court, shall agree that if the judgment lx* affirmed, 
judgment may he rendered against them by the appel¬ 
late court for the amount of the judgment so affirmed 
and the intervening damages, compensation, and costs 
aforesaid.” 

This statute expressly limits the compensation to use and 
occupation of the leased premises and intervening damages 
to the leased premises. 

There is no testimony of any damage to the leased prop¬ 
erty. Hence, the judgment should have been for the use 
and occupation of the two rooms on the first floor and the 
basement under said rooms, which was the property alleged 
to have been leased under the original complaint and the 
only property claimed to have been held by Desio, the com¬ 
plaint stating “that the said two rooms are unlawfully de¬ 
tained from him and held without right by the defendant, 
Salvatore Desio.” 

It must be conceded that the sureties on the undertaking 
given pursuant to Sec. 1233 of the Code could not be held 
in an amount greater than the terms of the bond, which was 
expressly limited to compensation for the use and occupa¬ 
tion of the two rooms and basement. It follows, therefore, 
that the judgment for $2,800 “for the use and occupation 
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of premises No. 1012 F Street, N. W..” against the appel¬ 
lant s sureties, Vincenzo Di Giorgie and Guiseppe A. Pes- 
sagno is clearly erroneous. Their only liability could be 
the sum of $1,800.06, found by the jury to be the amount 
that would compensate the plaintiff for the use and occupa¬ 
tion by Desio of the leased premises, ignoring anv claim for 
loss of income upon the remainder of the building. 

Except for Sec. 1233, which makes the tenant and his 


sureties on an appeal from the Municipal Court liable under 
their supersedeas bond for compensation to the landlord for 
the use and occupation of the leased property, the appellee 
would have no right to a money judgment in the present 
case. What is meant by use and occupation, and the evi¬ 
dence admissible under actions for use and occupation, have 
been repeatedly decided by the courts, and we respectfully 
submit that it means the use and occupation of the part of 
the land or premises which the defendant actually occupied. 


“Where plaintiff sues for the use and occupation of 
land, and not for rent reserved by express contract be¬ 
tween the parties, he can recover only the value for 
such use and occupation of the premises as defendant 
is shown to have actually enjoyed.” Sanford vs. John¬ 
son, 20 Minn., 314. 

Mo. Pac. Ry. Co. vs. Atchinson, 43 Kan., 529. 


The Supreme Court of the United States in the case of 
Pcugh vs. Davis, 113 U. S., 542, a case appealed from the 
District of Columbia, in which compensation for use and 
occupation arose, says: 

“It is said that during the period in question the land 
rapidly rose in value and afterwards declined; that 
Peugh could have sold it and probably was offered a 
sum for it which would have left him a large profit; 
and that he ought in this transaction to set off this loss 
against the amount he must pay to redeem. 

“This is not an allowance for use and occupation. 
It is damages for a tort. It cannot be recovered in 
this suit if it could be recovered in any.” 
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It cannot now be contended that the judgment for the 
larger amount is based upon the use and occupation by 
Desio of the entire building, for the plaintiff in his first 
prayer granted \>y the court (Rec., p. 15), says: “You shall 
assess his (plaintiff’s) compensation for the detention b\ the 
defendant of the part of the premises occupied by him, ac¬ 
cording to the entire loss sustained by the plaintiff due to 
the failure of the defendant to vacate part of the said prem¬ 
ises.'' The fifth prayer is to the same effect. These prayers 
in so far as they relate to the occupancy by Desio of a part 
of the building are based upon the testimony which shows 
that the upper floors were independent of the part occupied 
by Desio, had been occupied by other tenants, and when 
they became vacant were taken possession of bv the witness 
Mark, the agent of Hutchinson. This same witness testi¬ 
fied that he knew nothing to prevent Reizenstein, the new 
lessee, from going ahead and occupying the upper part of 
the building (Rec., p. 12). 

From the testimony in the case it seems apparent that 
the court erred in granting the plaintiff’s second and fifth 
prayers, by which the jury were instructed to assess the 
compensation or damages to the plaintiff Hutchinson ac¬ 
cording to the entire loss sustained by him due to the fail¬ 
ure of Desio to vacate a part of the premises, when he and 
his sureties, under the express terms of the statute, are only 
liable for actual use and occupation of the property leased. 

The complaint filed in the Municipal Court was for the 
two rooms and basement only, and the final judgment 
(Rec., p. 6) says that the plaintiff “recover possession of 
the two rooms on the first or main door used as a store, to¬ 
gether with the basement under the said rooms.” 

The learned justice who tried this case below was so 
much in doubt on this question that he asked the jury first 
to find the damages to the plaintiff from the loss of income 
on the whole building, and second “what sum will compen- 
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sate the plaintiff for the use and occupation by the defend¬ 
ant of the leased premises, ignoring any claim for loss of 
income upon the remainder of the building, and then upon 
those verdicts the proper judgment will be entered and the 
Court of Appeals can determine the question, and probably 
save the parties another trial" ( Rec., pp. 14 and 15). 

Upon this question of compensation we respectfully sub¬ 
mit that the judgment should be reversed and the cause re¬ 
manded with instructions to enter a judgment in the sum of 
being the amount fixed by the jury for use and 
occupation of the leased premises, for which amount only 
would the appellant and sureties he liable. 

W. H. SHORES, 

For Appellants. 
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No. 2156. 

SALVATORE DESIO, VINCENZO DI GIORGIO, 
and GUISEPPE A. PESSAGNO, Appellants, 

vs. 

THOMAS B. HUTCHINSON. 

BRIEF FOR APPELLEE. 

Statement of Facts. 

This was a landlord and tenant proceeding, brought by 
Hutchinson against Desio in the Municipal Court, under 
Section 20 of the Code. After trial, the court gave Hutch¬ 
inson judgment for possession of the property in question. 
Desio appealed. Trial was had in the Supreme Court of 
the District of Columbia, which gave Hutchinson judgment 
for possession and compensation to the amount of $2,800 
and costs. From that judgment, Desio and his sureties on 
his appeal to the court below have prosecuted this appeal. 

The facts are these: On May 10, 1899, William D. 
Crampsey and wife, by a lease in writing (pp. 2-4) let the 
store on the ground floor of No. 1012 F Street, in this city, 
and the basement under those rooms to Desio, for a 
term of ten years, commencing May 1, 1899, and “fully to 
be ended on April 30, 1909,” at an annual rental of $1,500, 
payable in monthly instalments of $125 each. By deed from 
Crampsey and wife and mesne conveyances, Hutchinson 
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acquired title to the premises in fee simple on August 18, 
1905 (p. 7). Thereafter, throughout the term of the said 
lease, Desio paid the stipulated rent to Hutchinson or his 
agent, and transacted other business pertaining to his lease, 
with them (p. 8). Although his term expired April 30, 
1909, Desio retained possession of the premises and refused 
to surrender them when requested to do so (p. 12). On 
May 3, 1909, Hutchinson began this action by 

filing an affidavit in the Municipal Court. Prior 
to the expiration of his lease, Desio had applied 
to Hutchinson to renew it. Hutchinson refused to do 
so (pp. 8, 9). On November 21, 1908. Hutchinson leased 
the whole building to one Reizenstein for a term of five 
years, to begin on the expiration of Desio’s term, May 1, 
1909, or as soon thereafter as Hutchinson should be able 
to deliver possession of the entire building to Reizenstein. 
Reizenstein agreed to pay rent at the rate of $3,600 per 
annum, in monthly instalments of $300 each. He 
agreed also to make certain improvements upon the 
building at a cost of $1,800 (pp. 9-11). As early as De¬ 
cember 8, 1908, Desio was notified by Hutchinson’s agent 
that the entire building had been rented from and after the 
expiration of his lease, i.e., May 1, 1909. This notice was 
repeated to him or his agent prior to the latter date (pp. 
8-9). The precise terms of the lease from Hutchinson to 
Reizenstein were communicated to Desio or his agent on 
June 3, 1909, when that instrument was offered in evidence 
by the plaintiff. 

To prove the amount of the loss that he had suffered 
through Desio’s retention of the premises, the plaintiff in¬ 
troduced the Reizenstein lease (pp. 9-11), and the testi¬ 
mony of two real estate brokers, who qualified as experts. 
These witnesses gave the rental values of the builing as 
a whole and of its several parts, as follows: (1) For 

the building as a whole, $4,000 to $4,250 a year; (2) 
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For the portion which had been leased to Desio, $3,000 to 
$3,500; and (3) For the remaining portions $1,000 to $2,- 
100 (p. 12). They testified also that the building 
could be rented more advantageously as a whole 
(pp. 11-12). The defendant was permitted to qualify 
as an expert, and gave testimony with respect to the 
rental value of the premises (p. 13). It appeared also 
that, from the expiration of Desio’s lease, up to the time 
of trial, the upper floors of the building had remained 
vacant (p. 12), and Desio admitted that he had locked a 
door of the building opening on F Street, which afforded 
the only means of access to the upper floors (p. 14). Desio 
did not offer any evidence tending to show that he was en¬ 
titled to the possession of the building, or any part of it, 
after May 1, 1909, or tending to excuse his wrongful de¬ 
tention of it. 

The cause was submitted to the jury by the court with an 
instruction to bring in a verdict for the plaintiff for posses¬ 
sion and such sum which the jury might fix upon as the 
plaintiff’s compensation for the loss that he had sustained 
by being deprived of the premises wrongfully detained by 
Desio from May 1, 1909, up to the date of the trial. Also 
that, in fixing the amount of the plaintiff's compensation, 
the jury might take into consideration the terms of the 
Reizenstein lease and the expert testimony with resepct to 
the rental value of the building, it appearing that Hutchin¬ 
son was obligated by that lease to deliver possession of the 
whole building to Reizenstein and could not deliver posses¬ 
sion of parts of it, and that Desio had notice of these things. 
Also, that Hutchinson was at liberty to rent the portions 
of the building, other than those occupied by Desio, tem¬ 
porarily, and until he could evict Desio and give possession 
of the whole building to Reizenstein, if he could find ten¬ 
ants willing to take rooms on so uncertain a tenure and that 
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the jury might consider that fact in fixing the amount of 
Hutchinson’s compensation (p. 17). 

The verdict was for possession of the premises and 
compensation to the amount of $2,800. 

The court also submitted to the jury, for a special verdict, 
this question (p. 17) : 

“What sum will compensate the plaintiff for the use 
and occupation by the defendant of the leased prem¬ 
ises, ignoring any claim for loss of income upon the 
remainder of the building? That means these prem¬ 
ises that were leased by Desio to Hutchinson, under 
the lease that is attached to the complaint and has been 
read in your hearing. What would fairly compensate 
Hutchinson for the use and occupation of just those 
premises from May 1st down to the present time? 
* * * You may find the sum which ought to be 
awarded to Hutchinson, if the damages are to be re¬ 
stricted in that way.” 

As to that the verdict was for $1,866.66. 

Judgment in favor of the plaintiff was entered February 
14, 1910, on the verdict for possession. $2,800, and costs. 

ARGUMENT. 

The appellants contend here: (1) The complaint filed 
by Hutchinson in the Municipal Court was not sufficient 
to sustain the action, and upon the facts alleged, the 
Municipal Court had not jurisdiction. (2) That the plain¬ 
tiff’s compensation should have been limited to the rental 
value of the store and basement which had been leased to 
Desio. There is no merit in either proposition. 
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I. 

1 he Complaint Was Sufficient to Sustain the Ac¬ 
tion and the Municipal Court Had Jurisdiction 
Thereof. 

'Phe appellants say that the complaint was defective in 
that it did not aver an assignment to Hutchinson of the 
lease from Crampsey to Desio and because it did not in so 
many words declare that the relation of landlord and tenant 
existed between Hutchinson and Desio. 

We submit: (1) The affidavit met all requirements of 
the statute (Code D. C., Secs. 20 and 1234); (2) The rela¬ 
tion of landlord and tenant between the parties was suf¬ 
ficiently alleged; (3) Even if there had been grounds for it 
the objection came too late. 

i. The complaint met all requirements of the statute. 

Sec. 20 of the Code of the District of Columbia, under 
which this suit was brought, reads: 

“* * * whenever any tenant shall unlawfully 

detain possession of the property leased to him, after 
his tenancy therein has expired * * * it shall be 

laicful for any justice of the peace, on complaint under 
oath by the person aggrieved by said unlawful deten¬ 
tion, to issue a summons to the party complained of to 
appear and show cause why judgment should not be 
given against him for the restitution of the posses¬ 
sion.” 

The complaint reads: 

“Your complainant, Thomas B. Hutchinson, being 
first duly sworn, deposes and says that he is the owner 
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and entitled to the possession of the premises known as 
No. 1012 F Street, Northwest, in the city of Wash¬ 
ington and District of Columbia, including two rooms 
on the first or main floor thereof and the basement un¬ 
der said rooms, and that the said two rooms are unlaw¬ 
fully detained from him and held without right by the 
defendant, Salvatore Desio, who has heretofore occu¬ 
pied the said two rooms and basement, under and by 
virtue of a certain lease in writing , entered into on, 
to wit, May 10, 1899, between the said Desio and 
William D. Crampsey (a copy of which said lease is 
hereunto attached and made part of this affidavit); the 
TENANCY and estate of the said Desio having been 
terminated by the expiration, on April 30, 1909, of the 
term of the said lease. Complainant therefore prays 
that a summons be issued, commanding the defendant 
to appear and show cause why judgment should not 
be given against him for the restitution of the posses¬ 
sion of said premises and costs of this suit.” 

The transfer of the fee from Crampsey to Hutchinson, 
by mesne conveyances, and payment of rent by Desio to 
Hutchinson. U j» ftawne» t o ff t i it fe i brnvnuj IIutQhino an and 
his application to Hutchinson for a renewal of the lease, 
were proved. 

Section 1234 of the Code provides: 

“Assignee of Reversion. The grantee or assignee 
of the reversion of any leased premises shall have the 
same right of action against the lessee, his personal 
representatives, heirs or assigns, for rent or for any 
forfeiture or breach of any covenant or conditions in 
the lease which the grantor might have had; and the 
assignee of the lessee shall have the same right of 
action against the lessor, his grantee, or assignee, upon 
any covenants in the lease which the lessee might have 
had against the lessor.” 

The lease referred to and incorporated in the complaint 
contained this covenant to redeliver possession on May 1, 
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1909 (Henderson vs. Squire , L. R. 4 Q. B. 170; Harding 
vs. Crethorn, 1 Esp. 57; Stoddard vs. Wafers, 30 Ark., 156; 
Poppers vs. Meagher, 148 Ill., 192): 

“To have and to hold the said demised premises 
unto the said party of the second part, his executors, 
administrators and assigns, for the full term of ten 
years, commencing for the same on the first day of 
May, 1899, and fully to be ended on the 30 th day of 
April, 1909 , unless sooner terminated as hereinafter 
provided.” 

No formal averment respecting the assignment of the 
lease to the plaintiff or attornment by the lessee to plaintiff, 
was necessary to give the court jurisdiction or to give 
Hutchinson, as the owner of the reversion, a right to pro¬ 
ceed against Desio as his tenant for breach of covenant. 

Counsel for appellants lays some stress upon section 1225 
of the code, which, he appears to think, defines the allega¬ 
tions of the affidavit requisite in summary proceedings. 
The fundamental section governing these is Sec. 20. Sec¬ 
tion 1225 merely insures to the landlord his election between 
the remedy provided by section 20 and the common law 
remedy of an action of ejectment. It does not limit Sec. 
20 in any way. It reads: 

“* * * the landlord may bring an action to re¬ 

cover possession before a justice of the peace, as pro¬ 
vided in chapter one, sub-chapter one, aforesaid” 

Sec. 1234 gives to the grantee or assignee of the reversion 
of leased premises “the same right of action against the 
lessee,” which the grantor or assignor might have had; that 
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is, lie may elect between summary proceedings under Sec. 
20 or an action of ejectment. 

The practice prevailing in this jurisdiction with 
respect to such complaints was stated by this Court 
in MrFar/anc vs. Kirby (28 App. 391). Kirby brought his 
action for possession of certain premises, before a justice of 
the peace under the landlord and tenant act. McFarlane 
interposed a plea of title, and the cause was certified to the 
Supreme Court of the District of Columbia. There Kirby 
filed his declaration as follows (see transcript in cause Xo. 
1696) : 


“The plaintiff, Patrick Kirby, sues the defendant, 
John McFarlane, to recover the possession of all that 
parcel of land situate in the city of Washington, Dis¬ 
trict of Columbia, known and described as, and being, 
lot lettered A in John F. Callan’s subdivision of lots 
in square Five hundred and two (502), as said sub¬ 
division is recorded in Book N. K., page 324, of the 
records of the Surveyor’s Office of said District, known 
as house and premises Xo. 1212 Sixth Street South¬ 
west ; to which said piece or parcel of land the plaintiff 
claims a fee simple title and possession thereof, but 
which the defendant wrongfully and unlawfully de¬ 
tains from the plaintiff, and holds without right, and 
has so unlawfully detained the same, and held it with¬ 
out right, since the eighteenth day of July, 1905; and 
the plaintiff claims the possession of said real estate, 
with the improvements thereon, and the appurtenances 
thereto, and the costs of this suit. 

“Second. And the plaintiff sues the defendant for 
money payable by the defendant to plaintiff for that, 
since the aforesaid eighteenth day of July, 1905, the 
said defendant has taken and received, and still con¬ 
tinues to take and receive, the rents, issues and profits 
of the land and premises described in the preceding 
counts of this declaration, and has occupied and en- 
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joyed and still occupies and enjoys said premises, to 
the damage of the plaintiff in the sum of five hundred 
dollars; which amount the plaintiff claims from the 
defendant, besides the costs of this suit.” 

At the trial, it appeared that McFarlane held possession 
under a lease from one Bond, and that Kirby had pur¬ 
chased the property from Bond. McFarlane failed to pay 
his rent. Although the declaration contained no allega¬ 
tion of the assignment of the reversion, or of the assignment 
of the lease, and did not state in so many words that the 
relation of landlord and tenant existed between the parties, 
the court held the declaration sufficient and gave Kirby 
judgment for possession. On appeal, this court affirmed 
the judgment, Mr. Justice McComas saying: 

“The appellant was the lessee of appellee’s assignor, 
was in possession when these proceedings commenced, 
was in default in payment of rent, and had only re¬ 
mained in possession by virtue of this lease. The claim 
of a conditional resale to him by his lessor Bond wholly 
failed. The learned court below committed no error.” 

2. The relation of landlord and tenant is sufficiently 
alleged. 

In view of the decision in McFarlane vs. Kirby (supra), 
a literal and technical allegation of that relation would seem 
to be unnecessary. The action is maintainable by Hutchin¬ 
son either in his capacity of owner, or person aggrieved by 
the unlawful detention, or that of assignee of the reversion. 
Independent of that, however, no one can read the affidavit 
(supra) and deny that it shows that Hutchinson was a land¬ 
lord seeking to regain possession of property detained by 
the defendant as his tenant, holding over after the expira¬ 
tion of his lease. 
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Compare the affidavit at bar with Section 20 of the Code, 
which prescribed the elements essential for the mainte¬ 
nance of such a proceeding. The statute says: 

“W henever any tenant shall unlawfully detain pos¬ 
session of the property leased to him, after his tenancy 
therein has expired ” etc. 

The complaint alleges that Hutchinson was the owner and 
entitled to possession; that Desio was the tenant, under a 
certain lease , and that he had unlawfully detained the prem¬ 
ises, after his tenancy under that lease had expired. Thus 
every fact prescribed by Section 20 as essential to the main¬ 
tenance of the proceeding is contained in the complaint 
and set up in the words employed in the Code. Appellants 
say that the complaint is defective in failing to state that 
Hutchinson was Desio’s landlord, using that precise word. 
But that word is not used in the Code. The statute pro¬ 
ceeds : 

“It shall be lawful for any justice of the peace, on 
complaint under oath by the person aggrieved by said 
unlawful detention to issue a summons,” etc. 

The complaint says that Hutchinson was the owner and 
entitled to the possession, and that the same was unlawfully 
detained from him and held without right by Desio, the ten¬ 
ant under a certain lease. It would be difficult to frame any 
expression which would describe Hutchinson more clearly 

m 

as the “person aggrieved by such unlawful detention.” 

It may be contended by the appellants that Section 20 
was intended to provide a remedy for classes of persons 
other than landlords, such as owners of property in the 
possession of trespassers of mortgagors, holding after de¬ 
fault and that the general term “person aggrieved” 
is intended to embrace owners of all classes and that a plain- 
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tiff must disclose the character in which he sues. The an¬ 
swer to that is, that the affidavit filed by Hutchinson did 
advise Desio zvho Hutchinson was, zchat he was seeking, 

and Zi'hy he was seeking it. Granting that this affidavit 

was required to meet all of the requirements of a declara¬ 
tion, i. e., to inform the defendant of the cause 
of action, so that he might be able to prepare 

his defense, it must be held sufficient. Again the 

fact is conceded that Desio had for years been paying rent 
to Hutchinson, under the lease referred to in the affidavit, 
and could not have been ignorant of the capacity in which 
Hutchinson sued. The allegation of Desio’s tenancy and 
its expiration, and the attaching of the lease, would be 
utterly meaningless, if Hutchinson were suing in any ca¬ 
pacity other than that of landlord and assignee of the 
reversion. 

The appellants cite a number of opinions by State courts, 
which, if read without reference to the statutes drawn in 
question or the complaints under consideration, would tend 
to sustain the contention that the complaint is bad. Sev¬ 
eral of the cases arose in New Jersey and New York. The 
satutes drawn in question have long since been amended. 
In the margin, the New Jersey statute, which was sub¬ 
stantially the same as the New York statute, is given.* It 

*N. J. Rev. Laws. 1709-1877, p. 573, a,, amended by acts ot April 5, 
1876 (p. 576), and March 27, 1874 (p. 573) : 

“Any tenant or lessee at will or at sufferance or for any part of a 
year or for any one or more years, or any houses, lands or tenements, 
and the assigns, under tenants or legal representatives of such tenant 
or lessee, may be removed from such premises by any justice of the 
peace of the county where such premises are situated, in the manner 
hereinafter provided, in the following cases * * * (1) Where such 

person shall hold over and continue in possession of the demised prem¬ 
ises or any part thereof after the expiration of his or her term and 
after demand made and notice in writing given for delivering the 

possession thereof by the landlord or his agent for that purpose.” 
************ 

“Any landlord or lessor or his legal representatives, agents or as¬ 
signs may make oath in writing of the facts which, according to the 
preceding section, authorize the removal of a tenant, describing therein 
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will be observed that this statute is radically different from 
the sections of our code which deal with summary pro¬ 
ceedings to dispossess persons of land which they with¬ 
hold wrongfully from the person entitled thereto. It lim¬ 
its to landlords the right to recover possession by summary 
proceedings, making it necessary for the complainant to 
show by his complaint that he is the landlord, before the 
justice can issue the summons, whereas the code (Sec. 20) 
extends the remedy to various “ persons aggrieved ,” upon 
whose complaint a summons may issue. Again, no statute 
upon which the proceedings were based in any case cited 
in the appellants’ brief contained a provision similar to 
Sec. 22 of our code, which reads: 

“If upon the trial it appears that the plaintiff is en¬ 
titled to the possession of the premises, judgment and 
execution for the possession shall be awarded in his 
favor, with costs.” 

This dispenses with the technicalities of pleading and re- 
cjuires the Municipal Court to give judgment in accord with 
the facts as developed at the “trial,” that is to say, by the 
evidence. This applies to all questions raised, including 
the jurisdiction of the court. 

A typical case cited by the appellants is that of State vs. 
Staiger (52 X. J. L., 350). The complaint in that case 
is given in full in the opinion. It did not contain a single 
word from which it could be inferred that the plaintiff 
was the owner or entitled to the possession of the premises, 
and the court, necessarily, held it bad, saying (Garrison, 

J): 


the premises claimed, and may present the same to any justice of the 
peace of the county where the premises are situated.” 

The succeeding sections prescribe the mode of proceeding after the 
filing of the affidavit. The New York statute, similar to the above, 
will be found in II R. S. N. Y. ( 1852 ) 756 , Ch. VIII, Sec. 28 , et seq. 






Insert this in appellee’s brief after quotation at top of page 13 . 

The appellants cite the case of Binder vs. Azarro (74 N. 
J. L., 328 ), which involved a proceeding under the land¬ 
lord and tenant act of New Jersey, approved March 4, 
1903 ( Lazvs of New Jersey, 1903 , Chap . 13 , p. 26 ). While 
the facts in that case were substantially the same as those 
disclosed by the present record, the New Jersey statute 
which governed the proceeding in Binder vs. Azarro is rad¬ 
ically different from the sections of the code under which 
the case at bar was brought to trial. The New Jersey 
statute gives the remedy by summary proceedings to land¬ 
lords and their assigns alone. It provides that, upon the 
filing of a complaint or an affidavit, by which the plaintiff 
shows the existence of the relation of landlord and tenant 
between himself and the defendant, and further shows that 
he or his agent has served upon the defendant, a written 
notice to quit, the plaintiff becomes entitled to a writ, com¬ 
manding the defendant to deliver up to the plaintiff the pos¬ 
session of the property described, forthunth and without 
trial, or, in the alternative, to appear and show cause why 
he should not do so. It is provided also that, if the de¬ 
fendant appear, but make no defense, “the court may hear 
and determine the cause upon the affidavit filed, zvithout the 
production of any zvitnesscs or other proofs,” and the de¬ 
fendant is not allowed an appeal. Section 20 of our code 
provides that the writ may issue at the instance of any 
t( person aggrieved” by the unlawful detention of possession 
of the premises, and against (( any tenant” holding over after 
the expiration of his term. The writ issued gives the de¬ 
fendant an opportunity to appear and make any defense 
that he pleases. Section 22 of the code provides that the 
right of possession shall be adjudicated by the Municipal 
Court, whose judgment shall be based upon the showing 
made at the trial, not upon any pleadings or affidavits. 
Even where a defendant fails to appear, it is the practice 
of the court to require the plaintiff to make out a prima 
facie case, before entering judgment. 
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“The facts here set forth do not show that the rela¬ 
tion of landlord and tenant existed at any time between 
the affiant and the said Tompkins. Giving to all state¬ 
ments made their fullest effect, the allegation is that 
Tompkins originally was the tenant of Alice H. Tomp¬ 
kins, which relationship was continued by affiant's con¬ 
sent, and still continues, but without his permission. 
The justice was without jurisdiction.’’ 

The case of Dreyfus vs. Carroll, 58 X. V. Supp., 1116, 
is one of the few cases cited for the appellants which arose 
less than fifty years ago. It is clearly distinguishable from 
the one at bar. There the plaintiff based his right of ac¬ 
tion upon the defendant's failure to pay an instalment of 
rent. It was shown by the complaint that, when the pro¬ 
ceeding was instituted, the relation of landlord and tenant 
existed between the plaintiff and the defendant, but the lease 
in question had been executed by plaintiff’s predecessor in 
title, and there was nothing to show when the plaintiff ac¬ 
quired the property or that he owned it when the instalment 
of rent accrued, the non-payment of which constituted the 
sole ground of his action. Hence, it did not appear that he 
was in a position to complain of its non-payment. In the 
present case, however, Hutchinson’s affidavit shows that 
he and he only was entitled to complain, i. e., he was the 
owner and entitled to the possession of the premises in dis¬ 
pute, zvhen the proceeding was instituted, and that the de¬ 
fendant Desio then wrongfully withheld the premises from 
him, holding under a certain lease which had expired prior 
to that date. 

Counsel for the appellants cites the case of Cooper vs. 
Marehbanks, 22 Texas 1, decided in 1858. A glance at 
the affidavit in that case, which is set out in the opinion, 
will distinguish it from the case at bar. It does not contain 
a single expression which might justify the inference that 



the plaintiff was entitled to invoke the Texas statute, or 
had any standing in court. 

The opinion in Evans 7's. Miller, 25 Mo., 195, decided in 
1856, is cited and quoted by the appellants. We cannot 
let this pass without calling attention to the fact that in 
the portion ot the opinion omitted by counsel from his quo¬ 
tation, and indicated only by asterisks, the court distin¬ 
guished two other Missouri cases which resemble the one 
at bar more closely than the one cited. The complaint in 
Evans vs. Miller, which is set out in the opinion, does not 
contain the slightest intimation that the plaintiff bore any 
relation whatever, either to the defendant or to the property 
in question. It simply said that the defendant was the ten¬ 
ant and occupant of the property and had not paid his rent. 

I he court, of course, held this complaint insufficient. In 
one of the cases which the court cited and distinguished 
(Willi rs. Peters, 11 Mo., 396) it appeared that the com¬ 
plaint did not state that the defendant was the tenant of, 
or bore any other relation to the plaintiff, yet the court said: 

“It is perfectly immaterial in what way Peters got 
into possession. He must have acquired the posses¬ 
sion from W illi’s tenant, Hinckley, or intruded upon 
vacant premises after Hinckley’s abandonment. In 
either event the landlord is entitled to possession. If 
Peters obtained the possession from the tenant Hinck¬ 
ley, it was his duty to ascertain the terms of the lease 
and how far they had been complied with before he 
rented from the tenant. If he neglected to inform 
himself of these particulars, he must abide the con¬ 
sequences. If he was an intruder upon vacant prem¬ 
ises, this remedy is only a more speedy mode of eject¬ 
ing him than a writ of forcible entry and detainer.’’ 

Tt should he remarked that the Missouri statute involved 
in all these cases related exclusively to the recovery of pos- 
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session where the tenant was in default for non-payment 
of rent. The statute did not cover the case of a tenant 
holding over after the expiration of a lease. It specified 
exactly what the complaint should aver, including numer¬ 
ous allegations not required in this district, and it applied 
only to the county of St. Louis. 

The case of Dortch vs. Robinson, 31 Ark., 296, is cited 
by counsel for appellants. That was an attempt by a pur¬ 
chaser of real estate at sheriff's sale to obtain possession 
under the forcible entry and detainer act of Arkansas, the 
remedy of which is expressly limited to landlords. The 
complaint showed that the relation of landlord and tenant 
did not exist. It has no bearing upon the case at bar. 

Hill vs. Stocking , 6 Hill (N. Y.), 314, decided in 1844, 
is cited by the appellants. In that case it could not be 
determined from the affidavit who was the defendant. The 
allegation was “that said Wilgue or his assigns or those 
claiming under him or them hold over and continue in 
possession,” etc. The summons was directed to “Nathaniel 
Wilgus of the city of Buffalo or any person claiming pos¬ 
session of the premises herein mentioned.” Under this 
roving commission a privateering constable hailed Hill 
into court. The court held the process bad because not 
directed to any particular person. It further, and by way 
of obiter, made the remarks quoted in the brief for the 
appellees here. The complaint, which is set forth in the 
opinion, does not bear any resemblance to the one at bar. 
It alleged that the plaintiff had become “legally possessed” 
of the premises sought to be recovered, but at the same time 
showed that she claimed as the widow of the former owner. 
The court said that her status as widow would not entitle 
her to maintain the suit. This case arose under the old New 
York statute, similar to the New Jersey statute which we 
have quoted in the margin. 
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In the Kentucky reports we find the case of Taylor vs. 
Monahan (8 thick., 238), cited by the appellants. This was 
an action of forcible entry and detainer brought under a 
statute of that State (Kentucky Civil Code of Practice, Sec. 
502). It was begun by the issuance of a writ. The 
statute prescribed the form for such writs, but the 
writ issued departed from that form, in that it did 
not allege, as the statute expressly required, “that the com¬ 
plainant was in peaceable possession of the premises or that 
the defendants were his tenants, in either exact or substan¬ 
tial conformity to the form prescribed in Section 502 of 
the Civil Code of Practice.” Nor did the writ disclose 
that the plaintiff had any interest whatever in the premises. 
The appellate court ordered the writ quashed. 

We have reviewed most of the cases cited for the appel¬ 
lants with respect to the sufficiency of the affidavit. On 
casual reading, some others might seem to support the 
appellant’s criticism of the affidavit at bar, but, like those 
just discussed, they are not applicable to the present case. 

3. Even if there had been grounds for it, the objection to 
the complaint came too late. 

The sufficiency of the complaint was not suggested 
in the Municipal Court. During the pendency of Desio’s 
apeal from the Municipal Court—upwards of nine months 
—no objection to its form or substance was made by motion, 
demurrer or otherwise. The point was made for the first 
time at the trial below, in tbe course of an argument on the 
defendant’s objection to the admission of the deeds consti¬ 
tuting Hutchinson’s chain of title. Again it was made at 
the conclusion of the plaintiff’s case on defendant’s 
motion for non-suit. On the objection to the ad¬ 
mission of the deeds, the court below ruled that, as the 
point had not been made by demurrer or other preliminary 
proceedings, the evidence must be received. 
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It should be observed that the objection to the form of 
the complaint is Desio’s sole defense to this action. He has 
interposed no defense on the merits, has never pretended 
that he was not wrongfully holding over, nor that Hutchin¬ 
son was not entitled to possession. Having had ample op¬ 
portunity to do so, he has *made no showing to the effect 
that the alleged defect in pleading has prevented him from 
making any defense on the merits that he might have made 
under any circumstances. 

As we have seen, Section 22 of the Code, under the title 
“Justice of the Peace,'* reads: 

“If upon the trial it appears that the plaintiff is enti¬ 
tled to the possession of the premises, judgment and 
execution for the possession shall be awarded in his 
favor with costs.” 

It was, therefore, mandatory upon the magistrate to give 
judgment on the facts as developed at the trial in his court, 
and it would have been improper for the Supreme Court of 
the District of Columbia, when trying the cause on appeal, 
to adopt a different rule in dealing with the complaint from 
that which the law imposed upon the court of first instance. 

The relation of landlord and tenant was fully developed 
by the evidence, showing that the only effect of dis¬ 
missing the complaint would be to compel Hutchinson to 
bring another action, although Desio admitted that he had 
no defense on the merits. 

Defendant’s counsel asked the court to apply to the com¬ 
plaint the strict rules of pleading which would govern a 
declaration, but, at the same time, to hold that no such rules 
applied to the defendant and that he was not required to 
answer, plead, or signify his objection to the sufficiency of 
the complaint in any manner, until hearing on his appeal. 
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The course of the court below in hearing the evidence 
before ruling on the sufficiency of the complaint, in order 
to determine whether there were a cause of action, was in 
accordance with the practice indicated in Dunne vs. School 
Trustees (39 111., 578). In that case no objection to the 
sufficiency complaint was made in the circuit court, but on 
appeal, it was contended that plaintiff had failed to state 
that the relation of landlord and tenant existed between the 
parties. The evidence, however, developed that relation¬ 
ship, and the court held that, notwithstanding the infor¬ 
mality of the complaint, there was a cause of action cog¬ 
nizable by the circuit court. The opinion, in part, reads: 

“No objection was made in the circuit court to the 
form and mode of proceeding, and consequently none 
can be urged here for the first time. Appearance and 
going to trial were an admission of the regularity of 
the proceedings and the validity of the demand for 
possession.” 

In Kennedy vs. Prucitt (24 Mo., 414), it was contended 
that a complaint filed before a justice of the peace was de¬ 
fective in that it omitted to set up facts essential to 
give the court jurisdiction. The cause was tried be¬ 
fore the justice and from his judgment an appeal 
was taken to the circuit court, where the defect 
was for the first time pointed out. On appeal to the Court 
of Appeals, it was held (Rombauer, J.) that the defendant 
having gone to trial before the justice of the peace was 
precluded from taking advantage of the defect in the circuit 
court. See also Walker vs. Harper (33 Mo., 187); Volts 
t •s. Ncivbcrt (17 Ind., 187T This is decidedly opposed to 
the ruling in Evans vs. Miller (25 Mo., 195, supra), as 
represented in appellants’ brief. 

The alleged defect of the complaint in this case could 
have been pointed out, if not by demurrer, certainly by mo- 
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tion, but no motion was made prior to trial on appeal. 
Had the complaint been attacked directly, at any 
stage of the proceeding even during the trial, it could (if 
necessary) have been amended forthwith. That doubtless 
was the reason why no such attack was made. (Sec. 954 
R. S. U. S.; Sections 399 and 400 of the Code; Mac/ruder 
vs. Belt, 7 App., 303, 312.) 

The action of the defendants in going to trial without 
attacking the complaint in any manner must he held equiva¬ 
lent to a joinder in issue, and bring this case within the 
rule laid down by this court in Railroad vs. Hickey (5 App., 
436), where Chief Justice Alvey said (p. 467): 

“It is a settled principle of pleading that where there 
is any defect or omission in a pleading, whether in sub¬ 
stance or form, which would have been fatal on a de¬ 
murrer, yet if the issue joined * * * be such as 

necessarily required on the trial proof of the facts so 
defectively stated or omitted, and without which it is 
not to be presumed that the judge would have in¬ 
structed the jury to give a verdict, such defect or 
omission is cured.” 

In Byrne vs. Morrison (25 App. 72, 76) a landlord and 
tenant case, where it was contended that the complaint must 
fail because filed on the day immediately prior to the ex¬ 
piration of the lease, this court (Shepard, J.) said: 

“The point that the suit had been prematurely filed 
was not made in either of the trial courts. The fact 
was not called to the attention of either court by plea, 
motion or suggestion. The motion in arrest of judg¬ 
ment does not mention it as one of the grounds. It is 
too late to raise the question on this, the second ap¬ 
peal.” 

It is submitted that it was too late to raise such a point 
for the first time at the trial on appeal. Landlord and ten- 
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ant proceedings are statutory remedies, devised especially 
to provide a more expeditious way than any known to the 
common law, to enable an owner to regain possession of 
his real estate unlawfully withheld from him. To sub¬ 
ject the plaintiff’s affidavit to a test, at trial on appeal, which 
could not have been applied at a similar stage of the pro¬ 
ceedings to a declaration in ejectment, would be to destroy 
the efficacy of the remedy provided by Sec. 20 of the Code. 

The appellants invoke the elementary rule that the court 
must take notice of absence of jurisdiction at any stage of 
the cause. This is a play upon words. A “jurisdictional 
allegation” is one thing. Jurisdiction over a cause of ac¬ 
tion, in fact, is (juite another. There is no pretense here 
that the municipal court was without jurisdiction of the 
cause as developed at the trial. Xor is there any pretense 
that the defendants were taken by suprise. As this court 
said in Railroad Co. rs. Hickey (supra, p. 467) : 

“At most the supposed defect in the declaration is 
but the defective statement of a good cause of action 
and not the statement of a defective or insufficient 
cause of action, and in such case the verdict always 
cures the defect.” 

The defendant, having permitted the trial day to arrive 
without raising the point, were required to go to trial, to 
see whether the plaintiff’s evidence made out a cause within 
the jurisdiction of the court, and. when he did so, any bene¬ 
fit from the supposed objection was lost. 

II. 

The Compensation Recoverable By Plaintiff Was 
Properly Held to Cover His Loss of Rentals 
From the Entire Building. 

On this point, the court must be governed by the lan¬ 
guage of Section 1233 of the Code, which is as follows: 
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“In case of an appeal by the defendant, his under¬ 
taking, in order to operate as a supersedeas, shall be an 
undertaking to abide by and pay the judgment ren¬ 
dered by the Justice of the Peace, if it shall be af¬ 
firmed, together with the costs of the appeal, and to 
pay all intervening damages to the leased property and 
compensation for the use and occupation thereof, from 
the date of the judgment appealed from to the date of 
its affirmance; and in said undertaking the said defend¬ 
ant and his sureties, the latter submitting themselves 
to the jurisdiction of the court, shall agree that if the 
judgment be affirmed judgment may be rendered 
against them by the appellate court for the amount of 
the judgment so affirmed and the intervening damages, 
compensation, and costs aforesaid.” 

The only cpiestion to be determined is: What is the 
proper interpretation of the words: 

“compensation for the use and occupation thereof” 
(i. e., the leased premises). 

Plaintiff’s contention is that, in assessing compensation 
for the use and occupation of the leased premises (i. e., the 
store and basement), the jury were properly allowed 
to take into consideration the whole loss which the defend¬ 
ant’s wrongful detention of these premises inflicted upon 
Hutchinson. The court below did not hold, and did not per¬ 
mit the jury to suppose, that Hutchinson could have com¬ 
pensation for the detention of anything but the store and 
basement, and the jury were told that, while Hutchinson 
was bound by the Reizenstein lease to deliver the whole 
building to Reizenstein as soon as Desio should vacate, 
nevertheless, Hutchinson could have rented the upper floors 
to others during Desio’s wrongful holding over, if any¬ 
one could have been induced to rent them on so uncertain 
a tenure, and the jury was instructed to take that fact into 
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account in ascertaining the amount of their verdict (p. 17). 

The word compensation, as used in the Code, is synony¬ 
mous with damage or loss. Such has been the meaning 
given it in many cases. 

In Bauman vs. Ross (167 U. S., 548), Mr. Justice Gray 
said (p. 574): 

“The just compensation required by the Constitution 
to be made to the owner is to be measured by the loss 
caused him bv the appropriation. He is entitled to re¬ 
ceive the value of what he has been deprived of, and 
no more. To award him less would be unjust to him; 
to award him more would be unjust to the public. 

“Consequently, when part only of a parcel of land 
is taken for a highway, the value of that part is not the 
sole measure of compensation or damages to be paid to 
the owner; but the incidental injury or benefit to that 
part not taken is also to be considered. When the part 
not taken is left in such shape or condition as to be in 
itself of less value than before, the owner is entitled to 
additional damages on that account.” 

Bouvier, in defining “compensation” calls attention to its 
derivation from com pend ere, “to balance.’’ and defines it as 
“something to be done for or paid to a person, of equal 
value with something of which he has been deprived by the 
negligence of the party so doing or paying.’’ 

The plaintiff's contention is that he will not be paid for 
Desio’s use and occupation of the lease dpremises, until he is 
paid the full sum that Desio's detention of those premises 
cost him. Then the accunt will balance. 

Counsel for appellants cites Mo. Pac. Rwy. z's. Atchison, 
43 Ka)i., 529. This was an action of trespass. The plain¬ 
tiff alleged that the trespass complained of affected a large 
tract and only proved a trespass upon a small tract. The 
court held that he could recover damages only to the extent 
of his proof, i. e., in so far as it affected the land tres- 
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passed upon. There was nothing in the case to indicate that 
the trespass upon the smaller tract had any effect upon the 
plaintiff’s enjoyment of the larger. 

Should it be suggested in behalf of the appellants Di 
Giorgio and Pessagno, Desio’s sureties on his appeal to the 
court below, that in this action, Hutchinson can recover only 
the rental value of the store and basement of the 
building, but, in another action, might recover from Desio 
alone the damage caused by Hutchinson’s inability to de¬ 
liver possession under the Reizenstein lease. Our answer 
to that is that a similar contention was disposed of by this 
court in its opinion in Fulton vs. Fletcher (12 App. 1), 
where Mr. Justice Shepard said (p. 16): 

“The record presents a case where a certain dis¬ 
tinct and serious injury has accrued to the appellee 
through an appeal secured on the bond of the appellant. 
He was kept from his execution on the property by that 
appeal; at least, until it was decided; and bv the action 
of the principals in the bond (the appellants in said 
cause), in advantage taken of the law’s delay, he has 
sustained damage. This delay was found not to have 
resulted from any want of diligence on the part of 
the appellee. The bond brought about the suspension 
of all proceedings and made good the possession of the 
property by the principals and the parties colluding 
with them, who were thus enabled to make way with 
the most of it and destroy its value. Upon whom 
should this loss fall? Upon the plaintiff who has 
been retarded in the pursuit of an adjudged right, 
or upon the signer of the bond by virtue of 
which he has been baffled in that pursuit? The 
very wide range and varying character of ac¬ 
tions, suits, judgments and decrees necessitated broad 
generalization in the stipulated conditions of a form 
of bond intended to operate in all. The very nature 
and uses of such bonds and their general recitals, in 
necessary conformity to the terms of statutes or rules 


of court, render it unreasonable and unjust to give the 
liability of sureties therein the strictness of interpreta¬ 
tion that sometimes applies in the case of guarantors 
or special sureties in voluntary contracts between two 
parties. The interpretation, on the contrary, should 
rather be lil>eral, for the necessary protection of those 
who have nothing to do with the form of approval of 
the obligation, and are compelled, against their wills, 
to forego their legal claims and incur risk of loss by 
reason thereof. This view, we think, is sound in prin¬ 
ciple and supported by authority in analogous cases. 
McElroy zs. Muni ford, 128 N. Y., 307; Barton zs. 
Fisk, 30 N. Y., 166, 172; Ives vs. Merchants' Bank, 12 
Hoio., 159; Sessions vs. Pintard, 18 How., 106. 
In a recent case in this court, a suit on an official 
bond, the argument was made that the contract should 
be strictly construed and the liability should not be ex- 
.• tended Jby implication. Replying thereto, in the opin- 
■ ion. if was said; ‘That, as a general principle, is cer¬ 
tainly true, but it is equally true that sureties are as 
much bound by the true intent and meaning of the con¬ 
tract subscribed by them as the principal himself, and 
the general rule of construction is to hold the surety 
bound to the same extent that the principal is bound by 
the same contract. Benjamin vs. Hillard, 23 Hozv., 
149; Read vs. Bozeman, 2 Wall., 591.’ United States 
zs. Maloney, 4 App. D. C., 505, 511.” 

We submit that the judgment should lie affirmed. 

JAMES H. HAYDEN, 
ORMSBY McCAMMON, 
GEORGE W. DALZELL, 

Of Counsel for Appellee. 




